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United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States for 

the District of Columbia 

Law No. S8097 

William I. Johnson, Plaintiff, 
vs. 

Edith L. Dilli, Marion Goodacre Williams, a partnership 
trading as The Lighthouse Lunch, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed October 7-1936 

In the District Court of the United States for the 
District of Columbia. 

Law No. 88097 

William I. Johnson Soldier’s Home Rock Creek Church 
Rd. & Upshur Washington, D. C. Plaintiff, 

vs. 

Edith L. Dilli, Marion Goodacre Williams, a partnership 
Trading as, The Lighthouse Lunch 742 Ninth Street, 
N. W. Defendants. 

The plaintiff William I. Johnson sues the defendants 
Edith L. Dilli and Marion Goodacre Williams, a partner¬ 
ship, trading as The Lighthouse Lunch and doing business 
in the District of Columbia, for that, heretofore, on, to-wit, 
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the 17th day of July, 1936, and for a long: time prior thereto, 
the said defendants were engaged in the restaurant busi¬ 
ness, and in the course of said business maintained certain 
premises located to-wit, 742 Ninth Street, X. AY., in the Dis¬ 
trict of Columbia, and on the aforesaid date said plaintiff 
came on the premises of said defendants, at the instance 
and request of the agent, servant and employee of the de¬ 
fendants and obtained a meal. 

Whereupon it became and was the duty of said defen¬ 
dants, by their agent, servant, and employee acting within 
the course of his employment to refrain from committing 
any act of violence against persons lawfully upon said 
premises including the plaintiff. 

Vet the said defendants, by their agent, servant and em¬ 
ployee not regarding their duty in the premises, but in vio¬ 
lation thereof said agent, servant and employee, while act¬ 
ing within the scope of his employment as night man- 
2 ager and counter man for said defendants and when 
the plaintiff complained about the quality of the meal 
the said agent, servant and employee did illegally, nnlaw- 

fullv, wantonlv maliciouslv and recklesslv strike and beat 
• * • • 

the plaintiff with a club-like instrument on the head and 
right elbow. As a result thereof, plaintiff was seriously 
and permanently injured in that his head was cut open and 
eleven sutures were taken in his scalp and there is now a 
scar on the right side of his scalp about 2 1 /*: inches long with 
evidence of the numerous stitch marks: his left elbow was 
badly bruised and there is now a deep scar; he was confined 
to his bed in a hospital for a period of two weeks suffering 
from headaches, pains in his left eye, dizziness, and night 
sweats; that since arising from his hospital bed he still suf¬ 
fers and will continue to suffer from blinding and severe 
headaches, dizziness, pains in -lie left eye, night sweats 
and from becoming easily exhausted. He has lost fourteen 
pounds in weight and his speech has been affected, being 
characterized by stuttering and hesitation; he has suffered 
a severe cerebral concussion resulting in headaches, nervous 
shock and neurasthenia; plaintiff's nervous system has been 
severely shocked and permanently inpaired and he has sus¬ 
tained and will continue to sustain in the future great physi¬ 
cal and mental pain and anguish; plaintiff incurred and in 
the future will incur large expenses for medical, surgical, 
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X-ray and hospital treatment and medicine; plaintiff has 
suffered loss of his shirt and other clothing; as a result of 
being drenched in blood from the blow; plaintiff lost and 
will in the future lose much time from his employment with 
a large loss of earnings: and plaintiff was subjected to 
great humiliation and outrage all to plaintiff’s damage in 
the sum of $10,000.00. Where fore plaintiff brings this action 
and claims damages of said defendants in the sum of 
3 ten thousand ($10,000.00) dollars besides cost of this 
suit. 

MILTON CONN 
BART CLINES 
Attorneys for plaintiff 


Plea 

Filed November 19 1936 
* # * 

For a Plea to the Declaration filed herein, the defendants 
admit that they are partners trading as Lighthouse Lunch, 
and that they conduct the place of business referred to in 
the Declaration and did so conduct the same on the 17th 
day of July, 1936; they admit that the plaintiff came upon 
the premises of the defendant on the date alleged and made 
a purchase of some food, but deny that he obtained a meal; 
they deny that the plaintiff complained about the quality of 
any meal or food served to him: they deny that their em¬ 
ployee illegally, unlawfully, wantonly, maliciously and 
recklessly struck or beat the plaintiff as alleged in the 
Declaration, but aver the fact to be that the said plaintiff 
made an attack upon and undertook to assult and beat one 
of the defendant’s employees, and said employee to pro¬ 
tect himself from serious bodily injury struck the said 
plaintiff with a small club. They deny all the other allega¬ 
tions of the said Declaration not herein specifically ad¬ 
mitted. 

HENRY I. QUINN 

Attorney for Defendant 
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4 Joinder of Issue 

! Filed November 24 1936 

# # * 

The plaintiff joins issue upon the pleas to the declaration 
filed by the defendants in the above-entitled cause. 

MILTON CONN 
BART CLINES 
Attorneys for Plaintiff 


Notice of Trial 

Henry I. Quinn, Esq. 

Attorney for Defendants 
637 Woodward Building 

' Take notice that the issue joined in the above case will 
be tried at the next term of Court. 

MILTON CONN 
BART CLINES 
Attorneys for Plaintiff 


Memoranda 

March 30-1938. 

Sealed Verdict for Plaintiff for $1750.00. 
April 2-1938. 

Motion for New Trial—filed. 


District Court of the United States for the District 

of Columbia. 

Friday, May 20, 1938. 

' Session resumed pursuant to adjournment, Hon. F. Dick¬ 
inson Letts, Justice, presiding. 

• • # 

Upon consideration of the Motion filed herein, for 
5 a new trial, the same having been heretofore duly 
argued and submitted to the Court, it is ordered 
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that said motion be, and the same is hereby denied, and 
judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendants herein the sum of One Thousand Seven Hun¬ 
dred and Fifty Dollars ($1750.00), together with costs of 
suit to be taxed by the clerk and have execution thereof. 

From the foregoing; judgment the defendants by their at¬ 
torney of record, in open Court, note an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a supersedeas 
bond is hereby fixed in the sum of Two Thousand Five 
Hundred Dollars ($2500.00), and a further undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 


Memoranda 

June 9-1938. 

Date for filing’ Bill of Exceptions extended from time to 
time to and including Julv 8, 193S. 

C? * 


June 13-1938. 

Supersedeas Undertaking ($2500.00) approved and filed. 


Julv 8-193S. 

Bill of Exceptions—filed. 


September 29-1938. 

Order of United States Court of Appeals extending time 
to file transcript of record to and including October 15,1938, 
only, filed. 


October 19-1938. 

Order of United States Court of Appeals further extend¬ 
ing time to file transcript of record to and including Novem¬ 
ber 1,1938, filed. 


6 


EDITH L. DILLI ET AL. VS. WILLIAM I. JOHNSON. 


6 Stipulation 

Filed October 31 193S 

# # # 

It is hereby stipulated by and between attorneys for the 
plaintiff and the attorney for the defendants that in lieu of 
the Bill of Exceptions which was designated to be included 
in the record on appeal, that the transcript of testimony 
hereto attached shall be included in the record on appeal. 

MILTON CONN 

BART CLINES 
Attorneys for Plaintiff. 

HENRY I. QUINN 
Attorney for Defendants. 


i Assignment of Errors 

Filed October 31 1938 

* * # 

Now come the defendants bv their Attornev, having en- 
tered and perfected an appeal to the Court of Appeals from 
the final judgment entered in the above entitled cause on 
the 20th day of May, A. D., 1938, and for their Assignment 
of Errors committed by the Trial Court say that the Trial 
Court erred in the following particulars: 

1. In overruling defendants’ motion for directed verdict. 

2. In refusing to direct a verdict for the defendants as 
requested by motion and defendants’ Instruction Number 
One. 

3. In granting plaintiff's Prayers Numbered Two, Three, 

Four and Six. 

7 4. In refusing to grant defendants’ Instruction 

Numbered One and Two. 

5. In charging the jury in such manner as to destroy the 
effect of the defendants’ Instructions Numbered Two (b) 
and Four. 

fi. In charging the jury that in this case, “Self-defense is 
not available at any time to one who provokes the difficulty.” 

7. In charging the jury that the defendants’ employee in 
repelling an attack by the plaintiff, or the plaintiff’s 
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threats, threatened assault or threatened attack was lim¬ 
ited to such force as under the circumstances he honestly 
believed was necessary to protect himself from bodily harm. 

HENRY I. QUINN 
Attorney for Defendants. 

Service of copy of the above Assignment of Errors ac¬ 
knowledged this 31st day of October, A. D., 1938. 


MILTON CONN 
Attorney for Plaintiff. 


8 Designation of Record 

Filed June 21 1938 
# # # 

Charles E. Stewart, Esq., 

Clerk, District Court of the 
United States for the District 
of Columbia. 

The defendants in the above entitled cause, having per¬ 
fected an appeal to the United States Court of Appeals for 
the District of Columbia, hereby request the Clerk of the 
District Court of the United States for the District of Co¬ 
lumbia to prepare a Transcript of Record in the above en¬ 
titled cause to consist of and include the following papers 
and proceedings: 

1. Declaration. 

2. Pleas to said Declaration. 

3. Joinder of Issue and Notice of Trial. 

4. Memorandum: Verdict of the Jury. 

5. Memorandum: Motion for New Trial. 

6. Memorandum: Judgment of the Court on Verdict, 
Notation of Appeal, and fixing of Cost Bond and Super¬ 
sedeas. 

7. Memorandum: Filing of Supersedeas Bond. 

8. Bill of Exceptions. 

9. Assignment of Errors. 

10. This Designation. 

HENRY I. QUINN 
Attorney for Defendants. 


8 EDITH L. DILLI ET AL. VS. WILLIAM I. JOHNSON. 

Copy of the foregoing Designation of Record acknowl¬ 
edged this 21st day of June, A. D., 1938. 

MILTON CONN 
BART CLINES 
Attorneys for Plaintiff. 


9 District Court of the United States for the 

District of Columbia 


United States oe America, 
District of Columbia, ss: 


I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 8, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 8S097 at Law, wherein 
William I. Johnson is Plaintiff and Edith L. Dilli and 
Marion Goodaere Williams, a partnership trading as The 
Lighthouse Lunch, are Defendants, as the same remains 
upon the files and of record in said Court. 


IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 1st day of November, 1938. 


C. E. STEWART, 
Clerk. 


(Seal) 
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10 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Nov 1-1938 Joseph 
W. Stewart, Clerk 

Endorsed: Filed Oct 31 1938 

In the District Court of the United States for the 
District of Columbia 

At Law No. 88,097. 

William J. Johnson, Plaintiff , 


vs. 


Edith L. Dilli, et al., Defendants. 


Washington, D. C. 
Monday, March 28, 1938. 
Tuesday, March 29, 193S. 


Stipulation 


Volume II 


MILTON CONN 
Atty. for Plaintiff. 


HENRY I. QUINN 
Atty for Defendants . 


Copy for: 

MR. QUINN. 
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12 Endorsed: Filed Oct 31 
Clerk 


1938 Charles E. Stewart, 


In the District Court of the United States for the 
District of Columbia 

At Law No. 88,097. 

William I. Johnson, Plaintiff, 
vs. 

Edith L. Dilli, et al., Defendants. 

Washington, D. C. 
Monday, March 28, 1938. 

The above-entitled case came on for hearing before Jus¬ 
tice Letts and a jury during the morning session of Mon¬ 
day, March 28, 1938.* 

Appearances: 

Milton Conn, Esq., and 

Bart Clines, Esq., for the plaintiff. 

Henry I. Quinn, Esq., for the defendants. 


Morning Session 

The morning session, including opening statements, the 
testimony of a physician, and part of the direct testimony 
of the plaintiff, was not reported. 

At the morning session the plaintiff, William T. John¬ 
son, testified in his own behalf that on the 17th day of July, 
1936, accompanied by a Mr. Gottleib and a Mr. Keenan, he 
went into a restaurant at 742 Ninth Street, N. W., which 
was conducted by the defendants; that they arrived at the 
restaurant around 3:00 o’clock A. M.; that he ordered two 
hamburger sandwiches and a cup of coffee and Gottleib and 
Keenan ordered coffee; that the counterman, Mr. Propst, 
served the sandwiches to plaintiff and one of them was full 
of unground meat. 

13 After Recess 

1:30 o ’clock p. m. 

Upon the expiration of the recess, the hearing was re¬ 
sumed. 
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i Thereupon William I. Johnson, the plaintiff, on the 
stand at the time of the taking of the noon recess, resumed 
for— 

Further Direct Examination 
By Mr. Conn: 

1 Q. Now, just before the recess, I think you testified con¬ 
cerning the second hamburger. What was the condition of 
that sandwich? A. It was full of unground meat. 

1 Q. It was what ? A. It was full of unground meat. 

1 Q. Who served these two sandwiches to you ? A. The 
counter man. 

Q. That is, Mr. Propst? A. Yes, sir. 

1 Q. I hand you this, and ask you what it is. A. That is a 
piece of one of the sandwiches I had in my hand wrapped 
up. I was going to give it to the proprietor, whom I knew. 

Mr. Conn. At this time, I offer this in evidence. 

The Court. It may be received. 

14 (A piece of sandwich received in evidence as Plain¬ 

tiff’s Exhibit No. 1.) 

By Mr. Conn: 

Q. Do you recollect this napkin? A. Yes. 

Q. And* that blood? A. Yes. 

Q. That is your blood? A. Yes. 

Mr. Conn. May this be marked Plaintiff’s Exhibit No. 
1 and the napkin Plaintiff’s Exhibit No. 2? 

(The napkin referred to was designated as Plaintiff’s 
Exhibit No. 2.) 

The Witness. He tried to take it away from me. 

By Mr. Conn: 

Q. What happened? When you saw that hamburger in 
that condition, what if anything did you say to the counter 
man, Propst? A. I told him it was unground meat in my 
hamburger, and the other fellow sitting next to me had one 
like that, too. He got up and left. I said I would give mine 
to the proprietor, who I knew. He said, “You will not do a 
damn thing,” and he reached under the counter, and he hit 
me in the arm. I shoved my arm up like that (indicating), 


EDITH E. DILLI ET AL. VS. WIEEIAM I. JOHNSON. 


13 


to protect my face, and my arm was bruised awfully 
lo bad for a lone: time, and 1 backed off the seat and 
grabbed my sandwich, and he jumped across the 
counter and caught me in back of the shirt—I had just a 
shirt on—and tore it, and hit me with a club, one of the long 
night sticks. 

Q. What part of your head did he hit? A. Up here (in¬ 
dicating). 

Q. I show you these two garments, and ask you what 
they are. A. This (indicating) is my shirt. 

Q. That you had on that particular night? A. Yes, sir. 

Q. And this (indicating) is where he hit you? A. Yes. 

Q. How about the underwear ? Did you have that on that 
particular night? A. Yes. 

Mr. Conn. I will ask that these be introduced in evidence. 

The Court. All right. Just hold it up in front of the 
jury. 

By Mr. Conn: 

Q. You say that is where he grabbed you ? A. Yes. 

Mr. Conn. I introduce these in evidence, and ask that 
the shirt be marked Plaintiff’s Exhibit Xo. 3, and the 
16 underwear Plaintiff’s Exhibit No. 4. 

(A blood-stained shirt was introduced in evidence as 
Plaintiff’s Exhibit No. 3. 

Bloodstained Underwear introduced in evidence as Plain¬ 
tiff’s Exhibit No. 4.) 

By Mr. Conn: 

Q. Did you make any attempt at all to strike him? A. 
No, sir, I did not. 

Q. After he struck you on the head, what happened? A. 
I staggered, and one of the boys, Mr.— 

Q. Speak up, so that we can hear you. A. When he hit 
me, it knocked me out a little bit, and I could not remember 
nothing, and I kind of fell toward the door, and one of my 
friends caught me. 

Q. Had your friends gone out in the meanwhile? A. 
They went out after they drank the coffee, and were stand¬ 
ing out front. 

Q. Did you notice when they came back? A. The one 
that did come back. 
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Q. 'When was the first time that you saw the one that did 
come back ? A. I saw him shortly after I got hurt and was 
able to get around; 1 happened to see him on the street one 
day— 

1 Q. I said, at that particular time, after you were hit on 
vour head, when was the first time von saw the bovs 

17 that had gone on the outside? When was the next 
time vou saw the bovs, after vou were hit on the 

head ? A. I was hit, and I staggered on toward the door, 
and one of the bovs— 

A 

Q. That was the first time you saw the boys, after they 
had gone out front ? A. Xo, sir. 

Q. I mean, that particular time? A. Yes, sir. 

Q. Where did they take you? A. They was taking 
stitches in mv head. 

A 

Q. Did they take you to the hospital? A. Yes, sir. 

Q. What hospital? A. Emergency Hospital. 

Q. Do you know how many stitches were taken in your 
head? A. It was a good many. I can feel them. I don’t 
know how many; I think about nine or ten. 

Q. Did they treat your arm? A. Xo, sir; put some iodine 
on my arm and stuff. 

Q. After you left Emergency Hospital, did you go back 
to the old Soldiers’ Home? A. Yes, sir. 

Q. What if anything did you do there? A. Well, 

18 I found out I was not able to do anything, and they 
put me to bed. 

Q. How long were you in bed? A. About two or three 
weeks. 

Q. Did you finally get out of bed? A. Yes, sir. 

Q. What if anything were you suffering from at the time 
they put you to bed and while in bed ? A. From the head, 
where I got the lick on it. 

Q. Were you dizzy? A. Yes, sir. 

Q. Did there come a time when you went to see Dr. Alei- 
man ? A. Yes, sir. 

Q. When was that? A. One day I was out walking with 
a fellow named Wooten, and I told him I felt bad, and I had 
a dizzy spell, and he grabbed me, and I fell and skinned my 
face and hands up, and he said, “You should see some other 
doctor”— 
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Mr. Quinn. 1 move to strike all of that out. He was asked 
when he went to see this doctor. 

The Court. Yes, it may go out. 

By Mr. Conn: 

Q. Just answer the question? 

When did vou go see Dr. Meiman? A. Sometime in An- 
gust. 

1!) Q. After you got out of the hospital, did you then 
go back to work? A. Yes, sir. 

Q. Were you able to work? A. Xo, sir. 

Q. Why weren’t you able to work? A. I suffered from 
those dizzy spells, and 1 felt like 1 was falling all the time. 

Q. When was that? A. So I found out 1 could not work. 

Q. What month ? A. That was in August. 

Q. Did you quit the hospital in August? A. Xo, sir, in 
October: I worked on through until October, and 1 found 
out I could not work, so I quit and went home. 

Q. Were you able to do all your duties as required of an 
orderly? A. Xo, sir. 

Q. Why not ? A. They give me something easy to do, be¬ 
cause I told them I was suffering from dizzy spells. 

Q. You just did some easy work? A. Yes, sir. 

Q. After you left the hospital in October, where 
20 did you go? A. Home. 

Q. Where is your home? A. Down below South 
Boston, Virginia. 

Q. When vou sav vou went home, where do vou mean ? 
A. I live in the country. 

Q. You mean your home? A. Yes, sir. 

Q. Is your father alive? A. Yes, sir. 

Q. Is lie down there, too? A. Yes, sir. 

Q. How long did you stay down there? Did you see a 
doctor down there? A. Yes, sir. 

Q. What was his name ? A. Dr. Brand. 

Q. Did he prescribe for you? A. Dr. Brand told me— 

Mr. Quinn. Just a minute. I object. 

Mr. Conn. All right. 

By Mr. Conn: 

Q. He did prescribe for you, did lie ? Did he prescribe 
for you? A. Yes, sir. 
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21 Q. By the way, who treated you while you were 
at the old Soldiers’ Home Hospital? A. Captain 

Hayes, medical doctor. 

Q. Is he still out there? A. Xo, sir. He is some place in 
Xew Jersev. 

Q. He is no longer at the hospital ? A. No, sir. 

Q. Xow, how long did you stay down in South Boston, 
Virginia? A. Up until about four or five months ago. 

Q. Did you come back to Washington then ? A. I came 
hack, yes, sir. 

Q. Did you see Dr. Meiman? A. I did. 

Q. Where have you been staying during the past four or 
jive months? A. With my brother, in Baltimore. 

Q. Since you left the old Soldiers’ Home Hospital in 
October, 1930, have you been able to work? A. 1 haven't 
done anything. 

O. Why? A. I told you I suffer with those headaches, 
and have not been able to do anything. 

Q. Did you suffer from anything else than those 

22 headaches? A. Well, pains down my back from the 

lick 1 got on niv head. 

» % 

Q. How about your head? A. T have those dizzy spells, 
as I said before. 

Q. Are your eyes all right? 

Mi-. Quinn. Just a minute. I object. There is no claim 
about the eyes. There is specifically nothing set forth in 
the declaration as a claim about the eyes. 

Mr. Conn. It refers to pain in the left eye. 

Mr. Quinn. I beg your pardon. 

By Mr. Conn: 


Q. Tel! us about your left eye. A. Well, I have awful 
pains and dizzy spells in my left eye, nearly closed when I 
have those spells, and pains across the top of the temple. 

Q. Does you eye twitch, or anything? A. Yes, sir. 

Q. I think 1 asked this question: Since October, 193(5, 
have you been able to work? A. Xo, sir. 

Q. Have you tried? A. Yes, sir. 

O. When vou sav vou tried, what do vou mean? A. 1 
have tried to work around the house. If I get hot, I have 
those dizzy spells; it feels like the sidewalk is com- 
23 ing up to me. 
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Q. IIow much salary did you draw while you were 
at the hospital? A. Forty dollars a month, and my keeps. 

Q. By your keeps, you mean board and lodging? A. 
Yes, sir. 

Q. How much do you figure that was worth? A. They 
furnish clothes. 

Q. How much do von figure that is worth? A. From $90 
to $100. 

Q. You mean, including the $40? Ninety dollars to one 
hundred dollars altogether? A. Yes, sir, including the free 
shoes and all. 

Q. Immediately after the accident, did you lose any 
weight ? A. I lost about 13 or 14 pounds. 

Q. IIow much did you weigh then ? A. I weighed 220. 

Q. How much did you come down to ? A. I came down 
14 pounds. 

Q. Have you regained that weight since? A. Yes, sir. 

Q. What period of time did you lose 14 pounds? A. 
Month of August. 

Q. You mean between July and August in 193G? 
24 A. Yes, sir. 

Q. And you have since gained that weight back? 
A. Yes, sir. 

Q. Did this blow affect your speech in any way? 

Mr. Quinn. Just a minute. That is a conclusion. 

Mr. Conn. I asked, did it. 

Mr. Quinn. It is a conclusion. He is not able to say as 
to whether that was what affected his speech. 

Mr. Conn. Lot us put the question this way? 

Q. Was your speech affected after this blow? A. Yes, 
sir. 

Q. In what way was it affected? A. Well, T just was like 
i a fellow that stutters, I guess; I could not say what I want 
to say right out. 

i Q. Just to clear up, are you sure that this is the ham¬ 
burger that was served you? A. Yes, sir. 

Q. It was not the hamburger that was served to the taxi¬ 
cab driver sitting next to you? A. No, sir. 

Q. You are positive about that? A. Yes, sir. 

Q. As I understand you, you wrapped this hamburger up 
in this napkin, to take it out with you? A. Yes, sir. 


i 


IS 
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2j Q. And it was at that point that this man struck 
you? A. Yes, sir. 

, Q. When lie struck you the first blow, where was he? A. 
On my arm. 

i Q. Where was he? A. Behind the counter. Tie stooped 
behind the counter, and I did not know he was coming up 
with nothing, so 1 was not looking for it. and I threw my 
hand like that (indicating), and lie hit me in the arm. 

Q. Where were you— A. (Interposing) Sitting on the 
stool. 

Q. Wait until I ask the question. Where were you when 
lie hit you the second blow? A. 1 was out on the floor. lie 
done jumped across the counter to me. 

O. Were vou awav from the counter? A. Yes, sir. 

Q. Where were you going? A. Out the door. 

Q. You mean to say that he hit you while your back was 
turned? A. Yes, sir. You see, he grabbed me in the back 
of the shirt. There is the shirt to prove it. 

Mr. Conn. You may cross-examine. 

2(> Cross Kxamination 

By Mr. Quinn: 

Q. You testified in police court in October, the 17th, 
1036, didn't you? A. I did. 

: Q. At that time vou wore still at the Soldiers’ Home? 
A. I did, sir. 

Q. And at that time you did not produce that sandwich 
and napkin, did you? A. I did not “reduce” it, no, sir. 

Q. And you had it in your possession at that time? A. 
I did have it. 

O. You did not take it and show it to the police court 
judge? A. 1 had it down there to show to them. They did 
not ask me to show it to them. 

Q. You did not show it to the police court judge? A. I 
brought it down. 

Q. You did not show it to the police court judge ? A. Xo, 
sir. 

Q. And you did not exhibit it to anybody down there, the 
prosecuting attorney or the judge or anyone else, did you? 
A. As well as I remember, no, sir. 

Q. You did not produce that shirt down there at that 
time, did you? A. Xo, sir. 
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-7 Q. And that was in your possession? A. Sir? 

Q. That was in your possession? A. Yes. sir. 

Q. And this incident occurred in July, and the hearing 
was held in poliee court in October? A. They could not 
find the fellow to lock him up. 

Q. I am not asking you about that. 

Mr. Conn: You mav not have asked it, but it is an 
answer. 

Mr. Quinn. It is not an answer. 

By Mr. Quinn: 

Q. Then do I understand you wrapped that hamburger 
up in a napkin at the time you made the complaint to the 
counter man about that? Just answer that yes or no. A. 
When I made a complaint, 1 wrapped it up, yes, sir. 

Q. And you had it in your hand at the time he assaulted 
vou? A. 1 did, sir. 

Q. He first hit you in the arm, and then jumped over the 
counter and hit you on the head? A. Yes, sir. 

Q. And you stili held it in your hand? A. Yes, sir. 

28 Q. And vou held it in vour hand all the wav to 
the hospital? A. Yes, sir. 

Q. And you kept it in your possession? A. 1 did. 

Q. In the police court, did you testify as to his hitting 
you twice? A. lie hit me twice. 

Q. Did you in the police court testify to his hitting you 
twice? A. As I remember— 

Q. Did vou testifv to anvthing about his hitting vou on 
the arm, and then jumping over the counter? A. And then 
hit me on the head. 

Q. Isn't it a fact that in the police court you never men¬ 
tioned the blow on the arm at all ? A. As well as I remem¬ 
ber, I did, sir. 

Q. What about your drinking that night? Had you been 
drinking anything? A. Drank two bottles of beer. 

Q. Where did vou drink those? A. On Ninth Street. 

Q. Where? A. About two blocks down Ninth Street 
from the place where I got the sandwich. 

29 Q. Who was with you at the time you got that 
beer? A. Mr. (rottleib and Mr. Keenan. 

Q. Doth of them were with you ? A. Yes. 

Q. They drank beer, too ? A. Yes. 
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Q. You clid uot have any whiskey? A. No, sir, I did not 

have anv whiskv. 

• • 

! Q. In the police court, you at first testified that you had 
not been drinking at all, didn't you? A. Xo, sir. Yes, I 
had a couple of beers, sir, as a treat from Mr. Gottleib. 

Q. Weren't you asked first in police court this question: 
“Q. You had not been doing any drinking, had you? 

“A. I had not. My two friends had, see?” 

A. My two friends had— 

Q. Just one moment. Didn’t you first answer that way? 
Mr. Conn. If you remember, 
i Mr. Quinn. Please don't suggest to the witness. 

The Court. Let him answer. 

i A. As well as 1 remember, I told them 1 had had a couple 
of bottles of beer. 

By Mr. Quinn: 

MO Q. Didn't you first tell them you had not been do¬ 
ing anv drinking vourself ? A. I had not drank anv 
whiskey? I told them 1 drank two bottles of beer. 

Q. Didn't vou first sav, “I had not. Mv two friends had, 
see?” 

Mr. Conn. He has answered the question once. I do not 
see any reason for answering it the second time. 

The Court. Let him answer the direct question. 

. Mr. Conn. He has answered the question once. 

Mr. Quinn. May we proceed with this examination with¬ 
out counsel trying to tell him what to say? 

The Court. Let him answer the direct question, 
i A. As well as I remember, you asked me, had I anything 
to drink? 

Mr. Quinn. Xo, sir. I did not ask you that. 

Mi-. Conn. Listen carefully to the question, and then 
answer. 

By Mr. Quinn: 

Q. Weren’t you first asked this question: 

“Q. You had not been doing any drinking, had you?” 
And didn’t vou answer, “I had not. Mv two friends had, 
see?” A. I answered I had drank two beers. 

The Court. The question is whether you gave that 
answer. 
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The Witness. I said I had not done any drinking. 
31 other than two beers. 


By Mr. Quinn: 


Q. Didn't counsel press you further after that question 
and ask you: 

“Q. Do T understand you to tell the Court that on the oc¬ 
casion when this incident occurred in the restaurant, you 
had not been drinking at all ?” 

Then didn't vou answer, “I had not been drinking anv 
whiskey at all”? A. I had a couple of beers. 

Q. Your friends had been drinking whiskey, hadn't they? 
A. Keenan had had a drink of whiskey, but I did not: and. 
as I said before, 1 only had a couple of beers. 

Q. Keenan had some whiskey ? A. Tie did not have none. 

Q. Keenan had some whiskev? A. He did not have anv 
at the time. 


Q. Which one had the whiskey, Keenan or Gottleib? A. 

I never saw any on Keenan at all, but Keenan had been 

drinking whiskey: I know that. 

Q. You never saw any on Keenan at all? A. No, sir. 

Q. You are sure of that ? A. No, sir. 

Q. Do you mean by “No, sir” that you are sure 

32 vou did not see anv whiskv? 

• * * 

Don't look at him (indicating counsel). Answer 
my question. 

A. If I saw anv whiskv? 

Mr. Conn: Let me make this statement— 

Mr. Quinn. I do not want counsel to make his statements. 
The Witness. I will answer to the best of my knowledge. 


By Mr. Quinn: 


Q. You said that Keenan had been drinking? A. Yes, 
sir. 

Q. But he did not have any whisky when you saw him ? 
A. I don’t know whether he did or not. 

Q. A moment ago you said lie did not have any. A. I 
don’t know what Keenan had. It has been two years, as 
well as I remember. 

Q. He did not offer vou anv? A. Keenan asked me if I 
wanted a drink. I will tell you the truth. 

Q. Why didn’t you say that before? 
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Mr. Conn. I object to that. Let me make my objection. 

Mr. Quinn. May we step up to the bench? 

The Court. Yes. 

(The followin'; proceedings were thereupon had at the 
bench, out of the hearing of the jury:) 

Mr. Quinn. All that lie is doing is suggesting to 
0-3 the witness what to say. 

The < 'ourt. Why don't you let him answer the ques¬ 
tions ? 

Mr. Conn. It is evident that the man is still suffering 
from the blow. 

Mr. Quinn. It is not evident at all. 

Mr. Conn. I think that he should be treated courteously, 
too. 

The Court. I think that by interrupting his answers, 
you are confusing him rather than helping him. I think 
he should answer the question. 

(Proceedings at bench concluded.) 

By Mr. Quinn: 

Q. Did Keenan have anv whiskv? 

Mr. Conn. lie has already answered that. 

Mr. Quinn. May we proceed? 

By Mr. Quinn: 

Q. Did Keenan have any whisky? A. i did not see 
Keenan with no whiskey, no, sir, but Keenan asked me if 
I wanted a drink, and I don't know whether he was going 
to get it, or what. 

Q. In the police court, you were asked these questions, 
were you not: 

“You sav the other two had been drinking.” Had Gott- 
leib been drinking?” 

A. He drank a beer, as 1 said. We all had a couple 
.34 of beers. 

Q. Gottleib only drank beer? A. As well as I 
know about Gottleib, we just met him. 

Q. Did Gottleib have any whisky? A. I did not see it. 

Q. Did lie show anv evidence of drinking whiskv? A. 
He had not, to me, no more than usual. 

Q. Were you asked these questions, and didn’t you 
answer this way: 
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“Q. You say the other two had been drinking?” 

The question is not what they had been drinking— 

“You say the other two had been drinking?” 

Didn't you answer, “Had been drinking whisky?” 

A. "When I was— 

Q. Didn't you answer that way, that they had been drink¬ 
ing whisky? A. Well, I could smell it. I didn't see them 
drink. 

Q. Then you were asked— 

“Were they drinking in your presence?” 

You answered, did you not— 

“They offered me drinks, and I absolutely refused”? 

Did you testify that way? 

A. Yes, sir. I told them I refused. They said to me— 

Mi-. Conn. Just a minute. There is no question. Just 
answer the question. 

35 By Mr. Quinn: 

Q. Did Keenan leave vou from the time vou were in 
Alexandria? A. Did he leave? 

Q. Did Keenan leave you from the time you were in 
Alexandria ? A. Yes, sir. 

Q. Did you come up from Alexandria together on the 
bus? A. Yes, sir. 

Q. Where did you get off the bus ? A. At Eleventh and 
Pennsylvania Avenue. 

Q. Then where did you go? A. Come up Ninth Street. 

Q. To where? A. To where we met with Mr. Gottleib. 

Q. From the time you and Keenan got on the bus, up 
until the time you met Gottleib, were you with him all the 
time? A. I was not with him all the time in Alexandria. 

Q. But after you left Alexandria ? A. Keenan went back 
to the toilet once or twice. 

Q. Toilet where ? A. In this place where they bought me 
a glass of beer—a bottle of beer. 

Q. But Gottleib was with you then? A. Yes, sir. 

36 Q. But you went into the place with him? A. Yes, 
sir. 

Q. They did not have any whisky to drink in there ? A. I 
did not see it. 

They went back to the rest room and left me sit there. 

Q. Now, did you testify in the police court— 
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“Q. Had they gone in some place and taken a drink, or 
had a bottle? 

“A. They did not have a bottle. They went in some 
place. 

*‘Q. Were they intoxicated when you went in there? 

“A. Well, I cannot say they were drunk, but they had 
been drinking. They offered me some, and I told them no, 
that I did not care for it.” 

A. They asked me if I wanted a drink, and I told them I 
did not care for it. 

Q. But you drank beer with them? A. Two bottles. 

6. And von do drink wliiskv? A. I have drank wliiskv, 
yes, sir. 

Q. And you had been drinking whisky before that even¬ 
ing, on different occasions ? A. Xo, absolutely not. 

37 Mr. Conn. I object. It does not make any differ¬ 
ence. 

The Court. He can answer. 

A. Xo. sir. 

The Court. Did you mean on that evening, or prior to 
that evening? What was the question? 

By Mr. Quinn: 

Q. You had drank whisky prior to that evening? A. Xo, 
sir. 

Q. Had you prior to that evening? A. Xo, sir. 

Q. You had never taken a drink of whisky? A. Xot that 
evening. 

' Q. Before that evening. A. [ have taken drinks of 
whisky, yes, sir. 

Q. But this particular night, you refused to drink 
whisky? A. I did not want any, no, sir, because— 

Mr. Conn. Wait a minute. There is no question. 

By Mr. Quinn: 

Q. As I understand it, three of you went into the 
restaurant? A. Yes, sir. 

Q. And you ordered two hamburgers and a cup of coffee? 
A. Yes, sir. 

Q. And they took coffee, but no hamburgers? A. 

38 Yes, sir. 

Q. Did you all remain in the restaurant in each 
other’s presence? A. Until they drink the coffee and they 
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come out outside, said it was too hot in there. I said “Wait 
for me at the door.” 

Q. At any time while you were in the restaurant, did they 
go to the rest room or the toilet ? A. Xo, sir. 

Q. They did not ? A. Xo, sir. 

Q. Xevor left your presence, except when they went out 
of the place? A. As well as I remember. 

Q. Did you go out of the place at any time with them? 
A. Xo, sir. 

Q. Did you go to the door with them ? A. I went to the 
door and told them I would finish eating my sandwich, but 
it is a bad sandwich. 

Q. You were going to finish eating your sandwich, but it 
was bad? A. I told them 1 had ate one sandwich, and I 
told them I had a bad sandwich, I would see if I can ex¬ 
change it. They said, “We will wait for you and we will 
go home—we will go on Seventh Street and catch the street 
car home.” 

39 Q. They were not present when you complained 
about the sandwich at all? Is that right? A. That 

is right. 

Q. Did you order one sandwich, and then eat that, and 
then order another one? A. I ordered two at one time. 

Q. And the two sandwiches were placed on the plate be¬ 
fore you at the same time ? A. Y T es, sir. 

Q. You ate one while they were there? A. Yes, sir. 

( t >. Then you started in to eat the other? A. Yes, sir. 
Q. And tliev went on out ? A. Thev walked on by me 
and said—I was sitting on the front seat—“We are going 
to stand outside; it is hot in here; we will wait for you.” 

Q. You had not made any complaint about the sand¬ 
wich— A. (Interposing) I had— 

Q. (Resuming) Just one moment. You had not made 
any complaint about the sandwich until they went outside ? 
A. Xo, sir. They was coming by me, and I told them I had 
a bad sandwich to exchange. 

Q. That is all that you told them, that you had a bad 
sandwich to exchange? A. Yes, sir. 

40 Q. And they went on out? A. I walked to the 
door, and they said “Exchange the sandwich and we 

will wait for you.” 

Q. When did they say they were going home? At the 
same time? A. Yes, sir. They said “See the counter man 
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about vour sandwich, and we will go home.” So I asked 

• 7 c 

liini, ••Will you exchange this for me?” 

Mr. Conn. Wait a minute. 


By Mr. Quinn: 


Q. And in the meantime, vou did not sav anything to the 
counter man until they got outside? A. Oh, I had said 
something, but lie paid no attention to me. 

Q. But vou said to them that vou had a bad sandwich 
and you were going to see if you could get it exchanged, and 
then vou were going home? A. Yes, sir. 

Q. And then it was, after they had gone outside, that 
you had words with the counter man? A. Yes, sir. 
i Q. What was it you said to the counter man? A. I asked 
him if he would exchange it, and he said no—I can tell you 


41 


the exact words. 
What did he sav? 


A. lie said “That is the wav 


the damn stuff was put there to serve,” and he 
told me if I did not like it, not to eat it. I told him I hap¬ 
pened to know the proprietor personally, and I would take 
it down to the office, and he said “You won’t do a God-damn 
thing,” and he reached under the counter and hit me on the 


arm with a night stick, like the police carry. 

Q. So just on your saying that you were going to see the 
proprietor, he said that you were not going to do a God¬ 
damn thing, and he reached for a night stick and started to 
beat you ? A. That is right. 

Q. That is all that there was to it? A. lie hit me on the 
arm. T backed off' the stool, and he jumped across the 
counter and grabbed me on the shirt and would not let me 
get out the door. 

Q. You asked him to exchange the sandwich? A. Yes, 


sir. 

Q. You wanted another sandwich in place of the bad one ? 
A. Yes, sir. 

i Q. And you held the sandwich out to him? A. Yes, sir; 
and he paid no attention to me, so I says, “I will wrap this 
up and show it to the proprietor. I happen to know him 
personally.” I asked, “Is Miss Marion Goodacre 
42 the proprietor of this restaurant?” 

Q. As a matter of fact, you mentioned Mr. Good- 
acre? A. One or the other. 1 do not remember. 
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Q. Is it not a fact that you mentioned Mr. Goodacre? A. 
I think 1 said Miss Marion. 

Q. Didn't lie say to you, “You can complain to him if 
you want to, but lie does not own this place,” and didn't he 
go on about his work then/ A. I just don't remember. 

Q. When he said to you that you could complain if you 
wanted to, but that Mr. Goodacre did not own the place, 
he started cleaning the refrigerator in back of the counter, 
didn’t he? A. I don’t remember him doing- that. 

Q. Do you remember that he was working- back of the 
counter when you came up to the front of the counter 
again ? A. Xo, sir. He was not working- at the back of the 
counter. He was putting sandwiches on the grill. 

Q. The grill is at the back of the counter? A. Xo, sir. 

Q. In front of the counter ? 

Did he have his back turned to vou at anv time? 

» * 

M r. Conn. Let him answer one question at a time. 

A. Yes, lie had his back To me. 

By Mr. Quinn: 

43 Q. Did he have his back turned to you ? A. He was 
putting sandwiches on the grill. The grill was on the 
right-hand corner, up near the window. 

Q. Did he have his back turned to you when you said you 
would speak to the proprietor about it? A. YT*s, sir. 

Q. Then he turned around and grabbed the stick and hit 
you? A. I says to him, “ How about exchanging this sand¬ 
wich ?" And he said, “Xo, that is the way the damned stuff 
was put here to serve,” and I said, “I will wrap it up in a 
napkin and give it to the proprietor,” and he reached under 
the counter and hit me on the arm, then jumped across the 
counter and hit me on the back of the head. 

Q. IIow high was that counter? A. About waist high, 
as well as 1 remember. It is— 

Mr. Conn. Wait a minute. You have answered the ques¬ 
tion. 

By Mr. Quinn: 

Q. You are sure that you spoke to your friends about the 
bad sandwich before they went out ? A. Yes, sir. 

Q. Is it not a fact that in the police court you did not 
mention anything about speaking to them about a bad sand¬ 
wich ? 
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Mr. Conn. Just a moment. I object to that ques- 

44 tion. lie is asking him something in the negative—is 
it not a fact that he did not mention anything in the 

pblice court about saying anything about it, something en¬ 
tirely in the negative. 

The Court. Objection sustained. 

By Mr. Quinn: 

Q. Is it not a fact that in the police court you were asked 
these questions: 

' “Q. Didn't there come a time when the three of you went 
out to the door before this thing occurred?” 

A. Xo, sir. 

Q. Wait a minute. 

“Q. Didn't there come a time when the three of you went 
out to the door before this thing occurred?” 

And didn't you answer, “Yes, sir”? 

A. Xot as well as I remember. 

Mr. Conn. Just a minute. The purpose of using this is 
to contradict something that the plaintiff might have said. 
The plaintiff on his cross examination has testified that he 
went up to the door with these two companions, and then 
came back, and he is asking him the very same question. 
Mr. Quinn. He said they passed him. 
j Mr. Conn. That is the wav I understood the testimonv. 

♦ w 

The Court. Objection overruled. 

By Mr. Quinn: 

45 Q. Is it not a fact that the question was asked 

vou— 

* 

“Didn't there come a time when the three of you went out 
to the door before this thing occurred?” 

And didn’t say “Yes, sir”? 

A. Xot as well as I remember. 

Q. Isn’t it a fact that you were asked this question: 
“And you came back alone—is that right?” 

Then you answered: 

“We all come back to finish what we had.” 

A. Tliev had finished what thev had. 

• « 

Q. Did you answer that question— A. (Interposing) I 
went to the door. 

Q. Did you answer that way in police court? A. As well 
as I remember, I did not, no. 
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Q. Did you say you went to the door? A. Yes, sir, I 
went as far as the door. 

Q. I asked you a moment ago if you did not answer that 
way, and you said no. A. It happened two years ago, and 
1 will tell vou the truth, anything you ask me. 

Q. Was not the question then put to you: 

“At the time of this incident?*’ 

And didn’t vou answer: 

“And they said that they were going- out, being as they 
had—their coffee was all they had, and they said, 

46 ‘We will go out and wait on you.’ I said, ‘I will 

continue with mv sandwich.’ ” 

♦ 

Didn’t you say that in police court? 

A. As well as I remember, I did not, no. 

Q. Didn't you say that in the police court without men¬ 
tioning anything about telling your friends about the bad 
sandwich? A. 1 don’t remember, sir. 

Q. You saw another gentleman in there that night, a 
lad by the name of D'Elia ? A. What is that name ? 

Q. D’Elia, a little short man? A. Xo, sir, I did not 
see him until the man started to hit me. 

Q. But you did see him? A. He walked in, yes, sir, when 
the man started to hit me, and he told him—he said, “Don’t 
hit”— 

Mr. Conn. Just answer the question. 

By Mr. Quinn: 

Q. What did lie say? A. Don’t hit that man he hadn’t 
done nothing.” 

Q. D’Elia said that? A. Yes, sir. 

Q. You heard D’Elia testify in the police court? A. That 
is when he hit me on the arm. 

47 Mr. Conn. Just answer the question. 

By Mr. Quinn: 

Q. Did you tell the police court judge that D’Elia said 
that ? 

Mr. Conn. 1 object to that, about what he told the police 
court and what he did not. If he testified to anything in 
police court that Mr. Quinn wants to use to contradict any¬ 
thing he has testified to here, I have no objection, but I do 
object to any question that is made in the negative. 
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Mr. Quinn. That was not in the negative, but in the af¬ 
firmative. 

The Court. He may answer. 

By Mr. Quinn: 

Q. Did you testify to that in the police court? A. As 
well as—I don’t remember, sir. 

Q. Is it not a fact that in the police court you were asked: 
“At the time you claim that this man assaulted you, 
were these friends there?’* 

And vou answered— 

“Thev were right in front.*’ 

A. Yes, sir. 

Q. (Reading) “Not in the restaurant? 

“A. No, sir. Xo one saw it but the little short fellow; 
that is the only mail that saw it, if he will tell the truth, and 
i all I want is the truth from him.” 

48 Did you answer that way? 

A. As well as I remember, after the lick was 
passed, I know 1 fell in one of my friend’s arms. That is 
ail I remember. 

i Q. In whose arms did you fall? A. 1 don’t remember. 
I had such a hard lick I could not remember nothing. 

Q. Do you remember whether it was Gottleib? A. I 
told you I don't remember, sir. 

Q. You don’t remember which one? A. Xo. 

Q. Is it not a fact, Johnson, that you started over the 
counter after Propst ? A. Xo. sir: absolutely not. 

Q. And said, “Damn you; I will come back there and 
get you"? A. Xo, sir: 1 never used those words. 

Q. That never happened at all? A. Xo, sir. 

Q. Do you remember seeing a taxicab driver in there 
that night? A. I don’t remember. 

Q. You don't remember? A. Xo, sir. 

Q. Do you remember seeing anybody in there bc- 

49 sides this little short man, D'Elia, that 1 asked 
you about, and your friends ? A. It was some people 

in there, but I do not remember who they were. 

Q. Do you remember anybody else in there, in that res¬ 
taurant that night, a taxicab driver seated right next to 
you ? A. I dont' remember. 

Q. You don't remember that? A. XT), sir. 
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Q. Do you remember anything: tliat occurred with ref¬ 
erence to the food besides your complaint? A. Some other 
man made a complaint about the food. 

Q. Is it not a fact that only that man made the complaint, 
that man seated next to you? A. Xo, sir, he was sitting 
second seat from me. 

Q. Is it not a fact that he did not complain about the 
food, but that you took his hamburger up and started to 
make a complaint about it.' A. Xo, sir, it was my ham¬ 
burger; that is my hamburger, right there. 

(>. And didn’t the counter man sav to vou, “That man 
is not complaining about it; mind your own business’’? 
A. Tiiat is mv sandwich. 

Q. Xo—1 am asking you if that did not occur. A. 
f)0 Xo, sir. 

Q. It never occurred? A. Xo, sir. That is my 
sandwich right there. 

Q. Where did you say Keenan was the last time you saw 
him? A. He lived at 2020 Xew Orleans Street, Baltimore. 

Q. What was Keenan's occupation? A. He is working 
as orderly. 

Q. Orderly where? A. He worked in Hopkins the last 
time I saw him. 

Q. Johns Hopkins? A. Yes, sir. 

Q. At the time of this incident here, was he working at 
Soldiers’ Home Hospital? A. Yes, sir. 

Q. When you and Keenan went to Alexandria, were you 
with each other all of the time after you got over there? 
A. Xo, sir. 

Mr. Quinn. That is all. 

Redireet Examination 
Bv Mr. Conn; 

Q. At the time when you swore the warrant for Propst, 
the counter man, did you show this shirt and hamburger 
to the District Attorney? 

51 Mr. Quinn. I object, if the Court please. 

The Court. Sustained—what time did you ask 

about ? 

Mr. Conn. I am asking about this— 

The Court. What time? 
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Mr. Conn. Tile time when the warrant was sworn out. 
There was certain information brought out on cross ex¬ 
amination to tile effect— 

The Court (interposing)- He may answer. 

By Mr. Conn: 

Q. My question was, on the trial in police court, at the 
lime this warrant was issued, did you show this shirt and 
hamburger to the District Attorney? A. Yes, sir, 1 showed 
it io him and told him I wanted that man arrested. 

Q. At the time of the trial, did the District Attorney 
ask you for these articles.' A. Xo, sir. 

O. Was the counter man drinking on this particular 
night? A. Yes, sir. 

Q. How do you know? A. I smelled it on his breath. 
Mr. Conn. That is all. 

52 Recross Examination 

By Mr. Quinn: 

Q. You smelled liquor on his breath, did you? A. Yes, 
sir. 

Q. There cannot be any question about that ? A. Xo, 
sir. 

i 0. IIow close did you get to him? A. I kept telling 
about the sandwich, and he paid no attention to me. Finally 
he got right up close io me. 

i Q. The counter was between you and him? A. Yes, sir. 

! Q. What else was there on the counter besides the top 
of the counter? A. 1 think there was some pies up there. 

Q. Some what? A. it was not anything on the top, but 
they have that little glass in there, and it was pies in be¬ 
tween the glass showcases, like. 

1 Q. Was there anything like a showcase up on top of or 
above that counter? A. I think there was. 

0. Was he leaning across the showcase? A. As well as 
I remember, yes, sir. 

Q. You are sure you smelled liquor on his breath? A. 
Yes, sir. 

53 Q. Xo question about that? A. Xo, sir. 

Q. It was not the liquor on your friends’ breaths? 
A. Xo, sir. 
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Q. Or your own? A. Xo, sir. It was— 

Mr. Conn. Wait until the question is asked von. 

By Mr. Quinn: 

Q. Is that wliat you meant when you said in the police 
court, “Xo, sir, absolutely not? in fact, I think he had been 
drinking pretty heavy himself”? A. The counter man, 
yes. 

Q. Didn’t you state, “I think he had been drinking 
pretty heavy himself’’? A. Yes. 

Q. Did you tell the judge there that you smelled liquor 
on his breath ? 

i Mr. Conn. That is the same negative question. 

The Court. Sustained. 

Mr. Quinn. That is an affirmative question, 
i Mr. Conn. Xo; it brings a negative answer, though. Mr. 
Quinn knows what I mean. 

Mr. Quinn. Yes, I know wliat you are up to. 

That is all. 

Mr. Conn. That is all. 

a4 Is the mail from Emergency Hospital here? 

Mr. Quinn. There is a lady out there. 

Just one more question. 

By Mr. Quinn: 

Q. You went down to police court the next day after this 
i affair, didn't you? A. Xo, sir, the same day. 

Q. The same day? A. Yes, sir. 

Q. It happened early in the morning, and that afternoon 
you went down, or was it the same morning? A. The same 
morning. 

Mr. Quinn. That is all. 

Thereupon S. L. Blundon was produced as a witness on 
behalf of the plaint ill’, and, after having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Conn: 

Q. Miss Blundon, in response to a subpoena, did you 
bring certain records from the Emergency Hospital eon- 
i cerning William Johnson ? A. I did. 
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55 Q. Ilaw yon those records with you? A. I have. 

Q. Let me see them, please. 

In this case 1 want to introduce this, and mark it plain¬ 
tiff's Exhibit 5. 

The record from the Emergency Hospital shows— 

“Emergency Department; name, William Johnson; ad¬ 
dress, Soldiers' Hospital; brought in taxi by Joseph 
Keenan, Soldiers' Hospital; date, July 17, 1936; time, 
3:43 a. m.; age, 28; color, white; sex, male; occupation, at¬ 
tendant, Soldiers' Home; diagnosis, laceration of scalp; 
treatment, HGCL, two compresses, RSS"—what is that? 
A. Black silk suture. 

Mr. Conn (reading): “Eight Xo. 2 catgut stitches, 


three’*— 

What is that (indicating on record)? 

The Witness. That is a medication of some kind of a 
dressing or salve. 


Bv Mr. Conn: 

Q. What is that word (indicating on card) ? A. Collo¬ 
dion dressing. 

Mr. Conn (continuing reading): “Disposition of case, to 
private doctor at Soldiers’ Home. 

“Remarks. Party states a counter man at Goodacre’s 
Restaurant, Ninth and II. struck him over the head with a 
club a few minutes ago.” 

36 There is a laceration of the scalp— 

(At this point there was a conference between counsel 
as to what was on the card.) 


The Witness. The blood pressure— 

Mr. Quinn. I think you had better leave out all of that 
at the bottom. There is an admitted mistake on there from 
the witness. 

Mr. (’onn. The blood pressure is correct. We will leave 
out about the pulse. 

Mr. Quinn. They have the pulse entered at 148. There 
are several entries like that on it. 

The Witness. He was given treatment from 4 a. m.—it 
shows the different readings that were taken at 4 a. m., 
4:15, 4:30, 4:50, 5:15, 5:40 a. m., 6:30 a. m. and 7 a. m., 
and it further shows a bill of $4. 
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By Mr. Conn: 

Q. Do you happen to know that that $4 has been paid; 
A. It has been paid. 

Mr. Conn. That is all. 

Mr. Quinn. Xo questions. 

Mr. Conn. Call Mr. Gottleib. 

Thereupon Bernard B. Gottlieb was produced as a wit¬ 
ness on behalf of the plaintiff, and, having been first duly 
sworn, was examined and testified as follows: 

57 Direct Examination 

By Mr. Conn: 

Q. Mr. Gottleib, where are vou now cmploved? A. At 
the RFC. 

Q. Reconstruction Finance Company? A. Reconstruc¬ 
tion Finance Corporation. 

Q. Calling your attention to July 16. the night of July 
16, 1936, and the morning of July 17, 1936, did you meet 
Mr. Johnson that night.' A. Ves, I did. 

Q. Where were you just previous to meeting.' A. I had 
been to a movie, and after I had gotton out, I was walking 
on the street and happened to meet Johnson. 

Mr. Quinn. Keep your voice up. 

By Mr. Conn: 

Q. Vou said you came out of the movies, and then what 
happened.* A. 1 met Johnson, and a friend of his with 
him, and we went into— 

Q. Where did you go then:' A. We went to a restaurant, 
and we had a few bottles of beer. 

By Mr. Quinn: 

Q. A few bottles.' A. A couple of bottles. 

58 By Mr. Conn: 

Q. TIow many did Johnson have? A. T do not recall. I 
should say about two. 

(>. How rnanv did vou have? A. I think T had two 
bottles. 

Q. After you left this place, where did you go? A. We 
went—of course, T wanted coffee, and Johnson, I think, 
wanted a sandwich, and we went to the place on— 
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Q. The Light House Lunch? A. That is right, 
i Q. Did vou i»o in? A. Yes, we went in. 

Q. "What did yon order, and what did Johnson order? 
A. T ordered coffee, and Johnson ordered a sandwich. I 
think lie also ordered coffee. 

Q. What did vou sav Johnson ordered? A. I think he 
ordered one or two hamburgers. I have forgotton now. 

Q. After vou finished vour coffee, did vou go out of the 
restaurant ? A. Yes. 

Q. Previous to going out of the restaurant, did John¬ 
son— 

Mr. Quinn. Just one moment. Don’t lead him. 
o!) Bv Mr. Conn: 

Q. Previous to going out of the restaurant, did Johnson 
sav anvthing? 

Mr. Quinn. Just a moment. I submit that lie can ask 

v 

him what happened. 

By M r. Conn: 

Q. What happened just previous to your going out of 
the lunchroom? A. Johnson found the sandwich unsatis¬ 
factory, and he complained to the attendant, the fellow be¬ 
hind the counter. 

Q. At what point did you go out? A. As they had first 
started—I mean, after he had talked with the attendant, 
and they started an argument. T left. 

Q. Where did you go then'? A. I was out in front for 
a moment. 

Q. Then when did you come back ? 

Mr. Quinn. Just one second. lie has not said he came 
hack. 

By Mr. Conn: 

Q. Did you come back? A. I decided they were arguing, 
and I thought it best that I would go back and ask him to 
leave with me. T turned back in, and as T did so, 1 noticed 
they had been arguing rather heatedly, and the attendant, 
the fellow behind the counter, leaned over the counter 
60 and struck him, struck Johnson. 

Q. With what? A. I don’t know exactly. It was 
some sort of a blackjack, I suppose. 
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Q. How Ion**'- A. If I can recall correctly, about a foot 
lone:, or probably a little bit less than that. It was rather— 

Q. Go on. A. Of course, Johnson was rather dazed, 
rather stunned for a moment, and of course I did not know 
what was going on. T turned back in. and the whole thing 
was over, and I rushed over to give him support, because 
lie seemed to be tottering. 

Q. Where did he lilt him? A. He hit him in the head. 
Fie seemed also to have struck him once— 

Mr. Qiuinn. Xot what it seems. Did you see this? 

The Witness. Yes. He had struck him once, and had 
grabbed hold of his shirt, and had leaned over the counter 
and struck him over the head that one blow. 

Bv Mr. Conn: 

Q. Where was the counter man at the time of striking 
the last blow? A. He was leaning over the counter, 
(i! Q. You say he grabbed hold of Johnson by the 
shirt? A. That is right. 

Q. I)o vou recall that this is the shirt that he had on 
that particular night ? A. 1 know that Johnson did bleed 
rather profusely. 

Q. Is that the place (indicating) where he caught him? 

Mr. Quinn. How could he tell? 

Bv Mr. Conn: 

O. Lot us pu+ it this way: When the counter man caught 
hohl of Johnson, what was Johnson's position in reference 
to the counter? A. Johnson was standing at that moment, 
as I recall. 

Q. Was he facing the counter man, turned to the side, 
or did he have his back to him? A. I think Johnson had 
his back to him. 

Q. Had his back to him. 

After he grabbed him, what did the counter man do? 

A. Well, he struck him—I mean, he struck him once on 
the shoulder, if I recall, and then he struck him in the head. 

Q. After he struck him in the head, did I understand you 
to say you caught hold of him? A. I attempted to give him 
support. I thought he was going to fall, because it was 
rather a heavy blow and he was stunned. He was bleeding 
rather profusely. I did not know what to do. So we 
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62 got out in front and hailed a taxicab, and took him 
to the hospital. 

Q. Did you get any blood on you? A. Yes, there was a 
little blood on my suit. 

Q. Did Keenan accompany both of you to the hospital? 
A. Yes, wo both went with him, and we stayed there for 
a few moments, until the doctors came to give him aid. 

Q. Since that particular night until this morning, have 
you seen Mr. Johnson in the meanwhile? A. Xo, I have 
not. 

Q. You have not seen him at all ? A. Xo, sir. 

Q. Since that particular night, the first time you saw 
him was this morning? A. That is the first time. 

Q. When you got back into the restaurant, did you hear 
Johnson sav anvthing to the counter man, or the counter 
man sav anvthing to him? A. Well, tliev were arguing. 

Q. About what? A. About the sandwich. The sand¬ 
wich—Johnson found it unsatisfactory, and wanted an¬ 
other one, and the fellow was giving him some sort of an 
argument, and Johnson mentioned the fact during his 
argument that he knew one of the owners of the restaurant, 
and he was going to bring that matter to that per- 

63 son's attention, and that probably infuriated the 
counter man somewhat, and they continued their 

argument. 

Q. Do you know whether or not the counter man was 
drinking that particular night or not? A. I do not know. 

Q. Before you left the restaurant, did Johnson say any¬ 
thing about his sandwich that vou heard, either to vou 
or to the counter man? A. Before he left the restaurant? 

Q. Yes. A. Well, he mentioned the fact that the sand¬ 
wich was unsatisfactory. I think he found something in 
it that should not have been there. 

Q>. To you, or to the counter man ? A. He mentioned it 
to us for a moment, and then he brought it to the attention 
of the counter man. 

Q. Was it at that particular point that you left the res¬ 
taurant? A. Yes. 

Q. Who served Johnson these two sandwiches? A. The 
attendant behind the counter. 

Q. The man who struck the blow? A. That is right. 
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Q. Did you sec* Johnson eat the first sandwich? A. Yes, 
sir. 

64 Q. Did lie commence eating the second sandwich? 
A. He started eating the second. I think he found 

something—I don't know whether it was the taste of the 
sandwich, or whether he found something alien, that should 
not have been in it. 

Q. Do 1 understand that in the restaurant you had 
stopped in previously you had had two beers? A. That is 
right. 

Q. Had you had anything else to drink besides that that 
evening? A. Xo. 

Q. You proceeded from that particular restaurant 
where you had the beers to this restaurant? A. Imme¬ 
diately to this one. 

Mr. Conn. You may cross-examine. 

Cross Examination 
By Mr. Quinn: 

Q. You had nothing to drink outside of the beers the 
whole time you were there? A. Xo, I thought probably I 
might—I had planned on getting a cocktail or two, but I 
decided just to have beer, and I just had the two bottles 
of beer. 

(,). And vou think vou had two bottles of beer? A. That 
is right. 

65 Q. You did not offer Johnson some whisky to 
drink? A. I don't recall that I did. 

Q. You had some, didn’t you? A. I don't recall at the 
moment. 

Q. Why can't you recall that, when you recall these other 
things? A. I don't think I had liquor that evening, that 
night. 

Q. Is it not a fact that you did have liquor, and you 
offered Johnson some? A. Xo. 

Q. And he refused to take it? 

Mr. Conn. Let him answer the first question. 

Mr. Quinn. He had answered if. 

By Mr. Quinn: 

Q. Is it not a fact that you offered it to him, and he re¬ 
fused to take the whiskey? A. I don't think I offered him 
liquor that evening. 
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Q. What is that? A. I don't think I offered him liquor 
that evening. 

(). Is it not a fact that you d'd liave whisky on you? A. 
Xo, I had no liquor on me that evening. 

Q. Had you had any liquor to drink that night? A. I 
may have had a cocktail at home, but that was previous. 
Later in the evening, no. 

Q. I mean, from the time you left the movies. A. 
06 Xo. 

Q. You have no recollection of' offering Johnson 
any? A. Xo, 1 do not. 

Q. And Keenan, did lie have any whisky? A. I do not 
think so. 

Q. lie did not offer Johnson any? A. Keenan? 

Q. Yes. A. Xot to mv knowledge. 

(). You did not hear Johnson refuse a drink? A. Xo, 
1 did not. 

Q. What time did you leave the movies? A. About 11, 
or five after. 

Q. What movies had you been to? A. At the moment I 
do not recall the theatre. 

i Q. Which theatre? A. It might have been the Metro¬ 
politan or the Columbia, one on F Street. 

O. How long did you and Johnson and Keenan sit in 
this restaurant on Xinth Street? A. Oh, about an hour or 
so; probably an hour or an hour and a half. 

Q. Then you went straight from that restaurant up to 
Goodacre’s? A. That is right. 

67 Q. How far was that from the restaurant you had 
* just left? A. A couple of blocks. 

Q. Then you stayed in that restaurant until you saw the 
man hit him with the stick? A. That is right. 

Q. You left the theatre about 11 o’clock, and you were at 
this restaurant, you said, an hour or an hour and a half— 

Mr. Conn. Just a minute. There has not been anvthing 
developed how long after the movies he met Johnson. 

The Court. TTe may answer. 

By Mr. Quinn: 

Q. You met Johnson right after you left the movies, didn't 
you ? A. I had gotten out of the movie, and I had—I do not 
recall at the moment; it might have been about 11:30. T 
often take a short walk, looking at the windows. 
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Q. You met Johnson shortly after you left the movies, 
didn’t you? A. Yes, sir. 

Q. About how long:! Fifteen minutes? A. I should 
think about fifteen minutes. 1 do not recall. 

Q. And Keenan was with you when you met him? A. 
That is right. 

68 Q. And you and Keenan and Johnson then went 
rigid to this restaurant? A. That is right. 

Q. And you stayed there an hour or an hour and a half? 
A. That is right. 


Q. And that would have you leave that restaurant at half 
past 12? A. Half past 12 or 1. 

Q. Then you went just two blocks to Goodaere’s? A. It 
was a couple of blocks. I do not recall where the other 
restaurant was. 

Q. On what part of Ninth Street was the restaurant? A. 
I don't recall at the moment; a place I had never been be¬ 


fore. 

Q. Was it Ninth Street above G? 

Mr. Conn. He has testified— 

Mr. Quinn (interposing). May I please, proceed with 
this examination? He is suggesting the answers bv his ob- 
jections all the time. 

The Court. What is the objection? 

Mr. Conn. The man testified that he does not recall— 

The Court. What is your objection? 

Mr. Conn. My objection is the continuous repetition on 
the part of Mr. Quinn. He has asked the question once, 
and the man has testified that lie does not remember. 
69 Now, he is continuously repeating the same question 
in a different form. It is mere repetition. 

The Court. Overruled. He may answer. 


By Mr. Quinn: 

Q. You said a moment ago it was about two blocks from 
the one restaurant to the other. Tell us where that restau¬ 
rant was. A. I don't recall. It has been almost two years. 

Q. Do you recall whether it was north of G Street, or 
south of G Street? A. I don’t recall. 

Q. At anv rate, it was onlv a few blocks that vou went to 
Goodacre’s? A. A few blocks. 

Q. As soon as you went in there, Mr. Johnson ordered 
these hamburgers and coffee? A. That is correct. 
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Q. And you ordered coffee? A. Correct. 

Q. How long do you think you were in there? A. I would 
not know. About 15 minutes, I think. 

Q. This striking of Johnson occurred about 3:40 in the 
morning:, did it not ? A. I do not recall that. At that par¬ 
ticular time I was not noticing: my watch. The element 
of time I do not recall. 

70 Q. Is it not a fact that you accompanied Johnson 
to the hospital ? A. Shortly after we took him to the 

hospital. 

Q. You went to the hospital in a taxicab, did you not ? A. 
Yes, that is correct. 

Q. The card at the Emergency Hospital shows that you 
got there at 3:45 a. m. Is that correct? A. I would not 
know exactly what time we did get there. 

Q. Will you tell us what you did with the balance of the 
time that you have not accounted for, until 3:45? A. We 
might have been at the restaurant two or three hours, but I 
think at the moment—I thought it was an hour or an hour 
and a half. We may have been there two hours. When a 
person starts drinking— 

Q. (inteposing) You were probably there three hours 
and a half? A. I do not recall. I do not usually—when I 
go into a place to drink in the evening for relaxation, I am 
not overly concerned with the element of time. 

Q. Did you go in there to drink for relaxation and stay 
until 3 o’clock in the morning? A. I am sure it was not 3 
when we left the place. The place closed at 2. 

Q. You were only at Goodacre’s about fifteen min- 

71 utes or were you there that long? A. Fifteen min¬ 
utes, I should state. We may have walked a short 

time after drinking a few bottles of beer. 

Q. A moment ago you said you went right from there to 
Goodacre's. Did vou walk, or did vou go to Goodacre’s? 
A. We planned on having something to eat. We walked a 
short distance. We walked a while, and then went for the 
sandwiches. 

! Q. In the first restaurant you did not eat anything? A. 
That is correct. 

Q. You did not eat anything at Goodacre’s? A. No. 

! Q. Nor did Keenan? A. That is right. 
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Q. Do you recall, when you went into Goodacre’s restau¬ 
rant, that there was a taxicab driver in there? A. No, sir. 

Q. Getting a hamburger? A. I think there were prob¬ 
ably a few patrons in tlu? restaurant, but I do not recall the 
number or the personalities. 

Q. Do you recall that there were not three stools to¬ 
gether, and that there was a taxicab driver sitting between 
Johnson and one of you? A. I don’t recall that. 

Q. Don't you recall that Johnson picked up the 

72 hamburger that was on the taxicab driver’s plate, 
and made some comment— 

Pardon me, but he is looking down at this plaintiff, who 
is shaking liis head. I submit that this ought to be stopped. 

You saw him shaking his head? A. I am sorry; at that 
particular moment I did not know Johnson was in the room. 

Mr. Quinn. May this plaintiff be warned ? 

The Court. Yes. Let us have no demonstrations. 

By Mr. Quinn: 

Q. Did you see this taxi driver there? A. I am sorry; I 
do not recall the taxi driver at the moment. 

Q. Did you see Johnson take something on that man’s 
plate, and complain to the counter man ? A. You see, part 
of the time when Mr. Johnson was having a sandwich, I was 
outside of the restaurant. \Ye finished our coffee and I 
suggested we leave. I was out for a moment, and then re¬ 
turned. The episode you mentioned may have happened at 
the time I was out of the restaurant. 

Q. You and Keenan went into the rest room a couple of 
times ? A. I may have gone once. I do not recall more. 

Q. You are sure of going there once? A. I think so. 

Q. And Keenan, too ? A. I do not recall. 

73 Q. And Johnson went, too? A. I don’t recall. 

Q. Don't you recall one time when you and Keenan 
went out in the rest room and came back and called John¬ 
son back in the rest room? Do you recall that? A. No. 

Q. "Will you say that it did not happen ? A. I would not 
say that, but I do not recall it. 

Q. Then you say you went out of the restaurant one time 
after drinking your coffee ? A. That is correct. 

Q. And something may have occurred there while you 
were out ? A. That is possible. 
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Q. Before you went out of the restaurant, after drinking 
your coffee, nothing had occurred in the way of a complaint? 
A. Yes, there had been. 

Q. I mean, to the counter man. A. I think that he had 
started complaining;. 

Q. Not what you think. A. lie had started complaining 
to the counter man. 

Q. Had he complained to the counter man, or just 

74 mentioned it to vou ? A. lie mentioned it to me and 
started complaining to the counter man, and they 

Were talking back and forth. I had finished my coffee, and 
I suggested we leave, and 1 think Keenan followed me, and 
Johnson stayed back, and I was out for a couple of moments 
and then returned to join him again, and of course they had 
continued their argument. 

Q. Is it not a fact that Johnson went out with you at first, 
when you first went out, and then came back in? Didn’t he 
go as far as the door with you and then come back by him¬ 
self? A. I do not think so. Of course, they were arguing. 
I suggested that he leave with us. 

Q. Didn't he start to leave with you and go outside? A. 
I do not recall. 

Q. Johnson was pretty noisy when you left, and you sug¬ 
gested that he leave, too? A. He was arguing with the 
counter man. 

Q. He was rather boisterous? A. They were both rather 
—arguing rather heatedly, both of them, and then—why, I 
suggested that we leave. I did not want any unpleasant¬ 
ness to occur. 

Q. You tried to get him to go away, and is it not a fact 
that he went as far as the door with you, and then came 
back? A. I do not recall. He may have taken a 

75 couple of steps and changed his mind. I do not recall 
that. 

Q. You all were trying to persuade him to go, and then 
he went back? A. I suggested that we leave. 

1 Q. After you got outside of the restaurant, and he did 
not come along with you, did you look back in through the 
window, to see what was occurring? A. I did, and then I 
stayed there for a moment, and then returned, and as I was 
coming back in, the blow was struck. 
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Q. Had you gotten inside of the door when the blow was 
struck? A. I think I was. 

Q. You sav vou think vou were. Are vou sure? A. Yes, 
I was in the restaurant—in the restaurant. 

Q. Was the blow struck immediately on your entering 
the restaurant door? A. I cannot remember that particu¬ 
lar detail. 

Q. "When was it, then, that you heard all of this talk 
about Johnson’s knowing the owner of the restaurant and 
arguing about the sandwich, and wanting another one for 
it ? A. When 1 was in the restaurant the first time, before 
leaving, they had argued a moment, and as I came in they 
were still arguing, and during that time that was brought 
out. 

Q. Did you actually hear that, or is that something 

76 Johnson told you had occurred? A. Xo, it was men¬ 
tioned in the restaurant. 

Q. Did you hear Johnson curse him? A. I do not recall 
his cursing. 

Q. Will you deny that he was cursing him? A. I do not 
recall it right now. 

Q. Wasn’t he very boisterous, and threatening toward 
that counter man? A. Boisterous and threatening? They 
were both arguing rather heatedly. 

Q. I am asking you about Johnson. Was not Johnson 
boisterous and threatening? A. Well, they were arguing, 
but threatening—I do not recall that. He may have been a 
little bit boisterous, but, threatening, I do not recall that. 

Q. The counter man during the time of the argument was 
behind the counter? A. Behind the counter. 

Q. He was going about his work? A. And arguing with 
Johnson, ves. 

Q. And at the same time he was tending to the fixing of 
some hamburgers on his grill? A. He probably was work¬ 
ing. 

Q. Yes; and Johnson continued to argue about the 

77 matter, didn’t he? A. Johnson, I think, wanted an¬ 
other sandwich, if I recall. 

Q. Didn’t he go further than simply ask for another 
sandwich ? A. I am sorry. I do not— 

Q. You do not recall? A. I do not recall. It has been 
almost two years ago. 
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Q. Did von sav that when vou came back into the restan- 
Hint, just then the counter man leaned over the counter 
and struck Johnson with this stick? A. I do not think I 
said it was immediately at the moment while I returned. 
It was after I had returned, and tliev were still continuing 
their argument. 

Q. Did this man say to Johnson, “Go on about your busi¬ 
ness,” this counter man? A. lie may have mentioned that. 

Q. Didn’t you hear him mention that, before you left the 
restaurant the first time? A. I think—well, I do not recall 
what the counter man said. I do not think that Johnson— 
{ think lie asked for another sandwich, and did not receive it. 

Q. Didn't you hear him say to Johnson, “This other man 
is not complaining about his sandwich”? Or “This man is 
not complaining”? A. I do not recall that. 

78 Q. And “It is none of your business”? A. I do 
not recall either the cursing or anv of the conversa- 

tion or the specific comments had. I know they were argu¬ 
ing about the sandwich. 

1 Q. How long do you think this argument came up before 
the blow was struck? Ten minutes or fifteen minutes? 
A. I should not think it would have been fifteen minutes. 
About five minutes. 

Q. Had you gotten any further than the door of the res¬ 
taurant when the blow was struck on vour wav back? A. I 

• * 

do not recall. I think I went back in the restaurant and 
they were still arguing. I said, “We are going; I think we 
are going to leave,” and they continued their argument, 
and then the blow was struck. 

Q. What did Johnson do before the blow was struck? A. 
He was continuing the argument. Tliev were going back 
and forth. 

Q. Was he seated on the stool or standing there, or mov¬ 
ing? A. I think he probably—I think he was standing. 

Q. He was standing? Is it not a fact that he moved for¬ 
ward toward the counter, toward this man? A. I do not 
think Johnson was threatening him, if you infer that. 

Q. Was he moving toward him at the time? A. 

79 Well, I think they were facing each other and talk¬ 
ing in their argument. 

Q. Was the counter man behind the counter when he 
struck the blow ? A. The counter man had leaned over the 
counter. 
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Q. Was lie behind the counter ? A. If I recall correctly, 
he was. 

Q. And he struck him how many times? A. On the face? 
1 think once as he caught him on the shoulder, and once as 
he struck the head. 

Q. Each time he struck at him, he was behind the counter? 
A. lie was leaning over the counter. 

Q. He was behind the counter, leaning over like that (in¬ 
dicating) ? A. Oh, yes; he was behind the counter. 

Q. At any time, did he jump over the counter and get out 
on the floor ? A. If he did, 1 do not recall it. 

Q. You were right there, were you not ? A. I still do not 
recall the details. It has been two years. 

Q. As soon as the blow was struck, you took Johnson and 
led him out of the place ? A. That is right. 

80 Q. So you know the counter man was not over the 
counter when he hit him, don’t you? A. The counter 
man was back of the counter, but leaning over it. 

Q. But he had not jumped over the counter, to where the 
customers stand, and then beat him over the head? A. I 
have told you he was behind the counter, and leaning over. 

Q. Did he come from behind the counter at any time be¬ 
fore you led Johnson out ? A. I think after the blow was 
struck, 1 was a bit concerned. 1 would not recall it. 

Q. You took hold of Johnson right away and led him 
out ? A. That is right. 

Q. Did Johnson have anything in his hand when he was 
standing there in front of the counter and the man leaned 
over and hit him ? A. I do not think so. 

Q. You do not think so? A. I do not think so. 

Q. Did Johnson have his hat on while he was hit? A. I 
do not think he did, no. 

Q. Did he have his hat in his hand ? A. I do not recall 
at the moment whether he had a hat. 

SI Q. Was he wearing a hat? A. I do not recall at 
the moment whether he had a hat with him. 

Q. But his hands were perfectly free? A. I think they 
were. 

Q. And when you took him to the hospital, you did not 
find anything in his hand, did you ? A. Xot that I recall, no. 

Q. When was it the counter man got hold of Johnson’s 
shirt? A. That was during that second in which the assault 
was made. 
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Q. As I understand it, the counter man leaned over the 
counter, and he hit at him with a stick? A. That is cor¬ 
rect. 

Q. And about the same time he grabbed at him? A. It 
was probably simultaneously ? 

Q. That was the time he grabbed his shirt. Did Johnson 
have a coat on that night ? A. I do not recall. 

Q. You do not recall whether he did or not ? A. I do not 
recall. 

Q. How long have you known Johnson ? A. "Well, I had 
known him for a few months. I had met him in Baltimore, 
where I was living there with my relative. 

82 Q. You met him in Baltimore? A. That is correct. 

Q. Was he living there? A. At that time I think 
he was. He was probably visiting here—probably that is 
right. He was working here and had been living in Balti¬ 
more, and I met him by chance that evening. I had not seen 
him for a few months. I had probably known him for a 
couple of months, just to talk with him. 

1 Oh, yes: I think he was working here at that time. 

Q. How often had you seen him before this night? A. 
This is the first time 1 had known he was in Washington. I 
had probably known him for a couple of months in Balti¬ 
more, a few months. 

Q. You just met him by chance that night ? A. Yes. 

Q. How long had you known Keenan ? A. I had never 
seen him before. 

Q. Where were you employed at that time? A. At that 
time—is this March? I was— 

Q. July. 1 was employed at the Works Progress Admin¬ 
istration. 

Q. Is it not a fact that either before you went through 
the door back into the restaurant that second time, or right 
as you were going through the door, you saw Johnson with 
his foot on the rail below the counter, going over the coun¬ 
ter, before he was struck? A. I do not recall that. 

Q. You do not recall that? Will vou denv that? 
A. I would not deny it, because I do not recall it. 

Mr. Quinn. That is all. 

Mr. Conn. That is all. 
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Call Mr. Wooten. 

Thereupon—George F. Wooten was produced as a wit¬ 
ness on behalf of the plaintiff, and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Conn: 

Q. Where are you now employed? A. U. S. Soldier's 
Home Hospital. 

Q. Were you so employed in July, 1936? A. I was. 

Q. Was Johnson employed there at that time? A. Tie 
was. 

Q. How long had you known Johnson previous to July, 
1936? A. About the middle of May, 1936. 

Q. After this incident occurred on July 17, 1936, did 

Johnson return to the Hospital? A. He did. 

84 Q. Do you recall his condition at that time? A. 

I saw him the next day after the accident. 

Q. What was his condition at that time? A. Well, his 
skull was all tied up. I really do not know what his condi¬ 
tion was. 

Q. In what manner was it tied up, if you recall? A. I do 
not know as—there was a big, a large patch over on the side 
of his skull. I do not recall how it was— 

Q. After that, did he receive treatment at the hospital? 
A. He did. 

Q. What was the nature of the treatment? 

Mr. Quinn. If this man knows. It has not been brought 
out what his duties are. 

By Mr. Conn: 

Q. What are your duties at the hospital? A. I am an 
attendant. 

Q. At the hospital? A. Yes, sir. 

Q. Do you recall whether Johnson was received as a 
patient at the hospital ? A. He was. 

Q. Was he put to bed? A. He was. 

Q. How long was he in bed? A. I think approxi- 

85 mately two weeks. 

Q. Is Captain Hayes still at the hospital? A. Xo, 
sir. 

Q. Did he treat him at that time? A. I do not know. 
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Q. Do you know where Captain Hayes is now? A. New 
York City. 

Q. Somewhere in New York City ? A. Navy Yard, New 

York Citv. 

•> 

Q. Brooklyn Navv Yard? A. Brooklyn Navv Yard. 

Q. How long did Johnson stay in bed? A. Around two 
weeks. 

Q. And after lie got out of bed, did he i*-o to work ? A. He 
did. 

Q. AYas he able to attend to his duties? 

Mr. Quinn. I object. 

Mr. Conn. If you know. 

The Court. He can tell what he saw. 


Bv Air. Conn: 

•> 

Q. Tell me what you saw after he got out of bed. A. I 
did not see him in doing his duties, because I was not where 
il could see him then. I was in another building of the 
hospital. 

Q. AY ere you present with Johnson one time while 
8G he was leaving the hospital,—after he got out of bed. 

and before he left the hospital, were you with him on 
one occasion ? A. I was with him on several occasions. 

Q. AA’ill you tell us what if anyting happened to him on 
one of these occasions, other than the usual? 

Air. Quinn. I object. 

The Court. He may answer. 

A. On one specific occasion we were walking out of one 
of the gates from the grounds of the hospital, and lie—I do 
not know for what reason—he collapsed and hit his eye on 
the sidewalk and cut a gash above one of his eyes. I think 
it was his right eye. 

By Air. Conn: 

Q. Did you see anything like this occur on any other oc¬ 
casion? A. I did not see anything. All I know is his com¬ 
plaints. 

Q. AYhat were his complaints? 

Air. Quinn. I object. 

The Court. Sustained. 

Bv Air. Conn: 

w 

Q. Did there come a time when he left the employment of 
the hospital ? A. There did. 
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Q. When was that, if you know? A. I think it was 

87 around two months after the accident happened. 1 
do not know—I believe—I reallv cannot sav, but it 

seems to me like it was in October sometime. 

Q. Do you know of your own personal knowledge whether 

he was able to carry on his duties as an orderly ? 

* * 

Mr. Quinn. I object. 

Mr. Conn. 1 asked him if he knows of his own per¬ 
sonal knowledge. 

Mr. Quinn. I submit that that is not competent. 

The Court. He can tell only what he saw. 

A. All I know— 

The Court. There is no question. 

By Mr. Conn: 

Q. Did you see any other incident similar to the incident 
you described on this particular time? A. 1 slept in the 
same room with Johnson, and he was continuously com- 
plaining— 

Mr. Quinn: I object. 

Mr. Conn. If he observed it. 

The Court: He can tell what lie did, but not what was said, 
not what Johnson said. 

By Mr. Conn: 

Q. What did you see, while you were sleeping in the 
same room with him, in regard to his condition of health? 
A. There was nothing that I could see. I cannot— 

88 The Court. Not what he said. 

By Mr. Conn: 

Q. You did not see anything? Would you say from your 
observation of him whether or not he was in good health 
during this time, before he left in October? 

Mr. Quinn. I object. 

The Court. Sustained. 

Mr. Conn. The man's testimony— 

The Court. That calls for an opinion. He can tell what 
he saw. and the jury will say whether he was in good 
health or not. It is for the jury, and not for the witness. 

Bv Mr. Conn: 

Q. Do you know whether or not he was able to sleep well 
or not? A. He did not. 

Mr. Quinn. Just a minute. 
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By Mr. Conn: 

' Q. What do you mean by that, that he did not ? A. He 

was working nights, and so was I, and I slept practically all 

dav and he did not. I do know that. 

% 

Q. l)o vou know whether or not he lost anv weight? A. 
I do not know. 

Mr. Conn. You mav cross-examine. 

89 Cross Examination 

By Mr. Quinn: 

Q. Do you think you would have noticed it if he had lost 

14 pounds in weight? A. 1 do not know. He is a pretty 

huskv bov—he was at that time. 

» * 

Q. He weighed 220 pounds then, didn’t lie? A. I should 
judge 200 or 210. I do not know. 1 had know occasion to 
know what his weight was. 

i Q. Did you notice anything about him to indicate lie had 
lost 14 pounds in weight ? A. 1 cannot say I did, no, sir. 

Q. The only thing you noticed was the fact that he did 
not sleep well at night for the time that he was sleeping in 
the same place as you? A. Yes, sir. 

Q. Or in the daytime, rather? A. Yes, sir. 

1 Q. That is the only change you noticed? A. That was 
the only time I was around him. 

Mr. Quinn. That is all. 

Redirect Examination 

By Mr. Conn: 

Q. Did you see him in bed after you left the hospital? I 
mean, did you see him in bed while he was in the hos- 

90 pital ? A. Xo, sir, I did not. 

Mr. Conn. That is all. 

Mr. Quinn. That is all. 

The Court. You may step down. 

Mr. Conn. I do not desire this witness to be finally ex¬ 
cused. I may want to use him in rebuttal. 

The Court. You are asking that lie be not excused? 

Mr. Conn. He may be excused from the room, because I 
may use him as a rebuttal witness. 

That is the plaintiff’s case, your Honor. 
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Mr. Quinn. Your Honor understood that I had my wit¬ 
nesses subpoenaed for tomorrow morning. 

The Court. Yes. The jury will be excused until tomor¬ 
row morning at 10 o’clock. 

(Thereupon, at 3:30 o'clock p. m., an adjournment was 
taken until Tuesday morning, March 29,1938, at 10 o'clock.) 


91 In the District Court of the United States for 

the District of Columbia 

At Law Xo. 88,097. 

William J. Johnson, Plaintiff . 

vs. 

Edith L. Dilli, kt al.. Defendants. 

Washington, D. C. 
Tuesday, March 29, 1938. 

Hearing in the above-entitled cause was resumed before 
Mr. Justice Letts and a jury at 10 o'clock a. m. 
Appearances: 

Milton Conn, Esq., and 

Bart ('lines, Esq., for the plaintiff. 

Henry I. Quinn, Esq., for the defendants. 


Proceedings 

The Court. The jury will be excused. 

(Thereupon the jury retired from the room.) 

Mr. Conn. Mav we also have a rule on the witnesses? 

♦ 

The Court. Yes. 

92 (All witness who had not testified were ordered to 
leave the room; and, in the absence of the jury, the 
following proceedings were had on a—) 

Motion for a Directed Verdict 

Mr. Quinn. 1 move for a directed verdict in this case. 1 
submit that the evidence does not make a case of liability. 
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The charge of the declaration is that this employee of the 
defendants, unlawfully, maliciously, and wantonlv assaulted 
him, this man, and I submit that there is no evidence here 
to show that in assaulting him he was furthering the inter¬ 
est of his employee or acting in the discharge of the duties 
of his employment. 

(After considerable argument:) 

The Court. I think it is a question for the jury. The 
motion will be denied, with an exception. 

Mr. Conn. Is this gentlemen (indicating) going to tes¬ 
tify? 

Mr. Quinn. He is a representative of the defendant. He 
is the manager of their plant, and the defendant Mrs. Wil¬ 
liams is out of town on business, and he may testify to one 
thing, but he was not an eye-witness to the matter. 

The Court. He was not ? 

Mr. Quinn. Xo. He came on at 6 o'clock in the morning. 
We are entitled to a representative, anyhow. 

93 Mr. Conn. If he is not to be an eye-witness, all 
right. 

Mr. Quinn. Call Mr. Propst. 

Thereupon Charlie Wilmer Propst was produced as a 
witness on behalf of the defendant, and, after having been 
first duly sworn, was examined and testified as follows: 

Direct examination 

By Mr. Quinn: 

Q. Mr. Propst, in July, 1936, were you working at the 
Light House Lunch? A. Yes, sir. 

0. Bv whom were von emploved? A. Bv Miss Williams 
ami Difli? 

Q. By Mrs. Williams and Dilli ? A. That is right. 

Q. The two ladies in the restaurant business? A. Yes. 

Q. What was your position there ? A. I was counter man 
or grill man, whatever vou want to call it. 

Q. In that connection, was it your duty to make sand¬ 
wiches, hamburgers ? A. Yes, sir. 

Q. Where is that Light House Lunch located? A. 

94 It is located at 742 Ninth Street, Northwest. 

Q. Is that near the corner of Ninth and II Street? 
A. That is right. 
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Q. Do you know Mr. Johnson, the plaintiff here? A. 
Well, I saw him a few times. I am not acquainted with 
him. His face looks familier. 

Q. Had you seen him before the evening” of July 17, 1936? 
A. Xo, not that I know of. I never saw him. 

Q. How large is that lunchroom ? A. It has six stools. 

Q. Tell us about the width of the lunchroom from the 
corner back to the wall or window. A. It is between 6 and 
8 feet. 

Mr. Conn. Which window? 

Mr. Quinn. From the counter to the wall or window. 

The Witness. Yes, from the counter to the wall, 6 or 8 
feet. 

By Mr. Quinn: 

Q. The lunchroom faces Ninth Street, does it ? A. That 
is right. 

Q. Is it on the west or east side of Ninth? A. West side. 
Q. Which wall is the counter against? A. The counter, 
I would say, is on the south side, southwest. 

95 Q. The side nearest to G Street ? A. That is right. 
Q. And then that counter, you say, is 6 feet from 

the north wall? A. Between 6 and 8. I would not tell you 
exactly. I never did measure it. 

Q. In the early morning of July 17, 1936, you were on 
duty there, were you? A. Yes, sir. 

Q. Did you see the plaintiff enter the lunchroom? A. I 
beg your pardon? 

Q. Did you see the plaintiff enter the lunchroom? A. 
Well, there were three men entered, but I would not swear 
that was him. 

Q. But there were three men that entered ? A. Yes. 

Q. After they had entered, did you identify him, after 
you had some talk with him? A. No, I did not know the 
man. 

Q. You did not know him by name, but you saw him there ? 
A. I saw him there, yes. 

Q. When did you first notice the three men? A. When 
they came in. 

Q. What did you see them do ? A. They came in, climbed 
up the stool, and ordered hamburgers, if I am not 

96 mistaken. 1 could not say certainly, but they or¬ 
dered something, I think hamburgers. 
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Q. Then what occurred? A. There was a taxi driver sit¬ 
ting on the stool eating a steak sandwich, a minute steak 
at that house, and there was gristle in the sandwich and he 
shoved it back and did not eat it. 

Q. The taxicab driver? A. That is right. 

Q. Then what occurred? A. Mr. Williams grabbed it up 
and calls me. 

Q. Williams or Johnson? A. Johnson. lie grabbed it 
up and calls me. He says, “Serve this man another sand¬ 
wich; this is a God-damn poor sandwich to serve a man.’* 

I said, “1 beg your pardon; I don’t think you have any¬ 
thing in that. The taxi driver is supposed to ask that ques¬ 
tion, not you.” He says, “All right, I will take it,” and he 
took it up and wrapped it up in a napkin, and stuck it in his 
pocket. He said, “I will go to Silver Spring, Maryland, 
and give it to Mr. Goodacre, and see what kind of a God¬ 
damn sandwich you are putting out here.” 

Q. Did Mr. Goodacre run that lunchroom? A. Xo, Mr. 
Goodacre did not run it. 

Q. What reply did you make to that? A. I said, 
<)7 “Go ahead.” That is what I told him. 

Q. How long after they came in the lunchroom did 
that incident occur? A. It was not more than ten minutes. 

Q. How long did they remain in the lunchroom after that, 
and before this later occurrence? A. Well, I would say 
they were in there—the whole time they were in there was 
around 30 or 35 minutes. 

Q. While they were there, did they remain in the lunch¬ 
room all the time, or go to the toilet? A. Xo, they went to 
the toilet. 

Mr. Conn. If you Honor please, certainly the latter part 
is a leading question. 

The Court. Sustained. 

Mr. Conn. I move that the answer be stricken. 

The Court. It may go out. 

By Mr. Quinn: 

Q. Where did they go, Mr. Propst? A. They went to the 
rest room, the three of them. 

Q. How often did they go? A. About three times. 

Q. Xow, after he first spoke about this taxicab driver’s 
sandwich, did he say anything further about it? A. Well, 
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there was some slurs about what kind of service we were 
giving’, and lie wanted Mr. Goodaere to know about it. 
9S Q. After that, what became of these three men? 

A. I ordered them outside. They kept on arguing, 
and I ordered them outside the door, told them to get out of 
the place. 

Q. What occurred? A. They went out. 

Q. What did you do ? A. I went ahead cleaning out the 
bottom of the Frigidaire or ice box. 

Q. Where was that ice box located with reference to the 
counter? A. It was located right back of the counter, like 
the counter is here (indicating), and the ice box sets against 
the wall and it sets on the floor; the bottom part is on the 
door. 

Q. And you were cleaning out that ice box ? A. Cleaning 
out the ice box. 

Q. Which way was your back turned? A. Toward the 
counter. 

Q. Did you see this plaintiff, Johnson, again after those 
three went out ? A. No, 1 did not see him come in. 

Q. Did you see him again? A. Yes. 

Q. When did you next see him? A. When I next 
99 saw him, he said, “You son of a bitch, I will come 
over the counter and take you out,’’ and I looked up 
and he was on the counter, like coming over the top of me. 

Q. What did you do ? A. I rose and hit him. 

Q. What with ? A. With a x>iece of cue stick, about that 
long (indicating). 

Q. How many times did you hit him? A. Once. 

Q. Then what did he do? A. He staggered back against 
the wall, and came back again the second time and throwed 
his arm on the counter, and I hit against the arm and 
jarred him loose from the counter. 

Q. Then what happened? A. I jumped over the counter 
and told him to get out, and he was on his way. 

Q. Did he get out ? A. Yes, he went out. 

Q. Did anyone help him out? A. No. 

Mr. Quinn. You may examine. 

Cross Examination 
By Mr. Conn: 

Q. You did jump over the counter, did you? A. Yes, I 
jumped over the counter when he did not get out. 
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100 Q. When you jumped over the counter, what did 
you do? A. T opened the door, and he walked out. 

Q. Did vou have the stick in vour hand then? A. Xo. 
Q. Where did you leave it? A. Behind the counter. 

Q. When you first hit Johnson, where did you hit him? 
A. As near as I can tel! you, along the right side. 

Q. Where, the second time? A. Across the arm. T don’t 
remember which arm. 

Q. As a matter of fact, did you hit him over the elbow 
first? A. Xo. 

Q. Vou are sure about that? A. Yes. 

Q. When you first struck Johnson, just what position 
was he in? Use me as Johnson, but don’t hit me, please. 
A. When I first struck Johnson? 


1 0. Just what was the position? A. I will tell vou as 
near as I can. Vou understand. 1 am going to have to get 
in position. 

Q. All right. A. This is the ice box (indicating). I was 
down here like this (indicating), cleaning out the bottom 
of the ice box. Here is die counter (indicating). 
101 You are Johnson. Watch out so I do not hit you. 

lie said, “You son of a. bitch, I will come over 
there and get you,” and I turned around, and this club 
was laying there when I went to work, and probably still 
there—I do not know. I turned and looked, and he was 
looking at me right in the face, and I reaches over and gets 
the club and cut him right along there (indicating). 

Q. What happened after tiiat ? A. Johnson staggered 
back against the wall. 

Q. Then what happened? A. lie comes again and 
throws his hands up on the counter like that. 

Q. Where did you hit him then? A. Across the arm. 
I would not say which arm it was. 

Q. Then what happened? A. I lays the stick down and 
goes over the counter and says “Get out,” and I opened 
the door and he walks out. 


Q. What did you serve him that night, if you remember ? 
A. As I said a minute ago, I would not say for certain. I 
think it was hamburgers. I would not tell you, because that 
has been a long time. 

Q. Did you serve him one or two hamburgers? A. I 
could not tell you that. I know I served him what- 
102 ever he called for. 
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Q. Do you know whether he ate both hamburgers? 
A. Xo, I do not. 

Q. As a matter of fact, didn’t he tell you that his first 
hamburger was good, and there was a second hamburger 
bad, full of unground meat? A. Xo. 

Q. It has been a long time, has it.’ A. It has been a 
long time, but I don't remember anything about his saying 
that or not. I do not think he even kicked on his sandwich. 

Q. Are you now employed at Goodacre's? A. Xo, sir. 

Qu "When did you quit: A. 1 left there the 11th day of 
December, 1936. 

Q. You have not been employed there since? A. Xo, 
sir. 

Q. Why did you leave there at that time? A. Because I 
was fired. 

Q. Why? A. Getting drunk. 

Q. On this particular evening, weren't you drinking 
that evening? A. Xo, sir. 

Q. T mean on the evening of July 17, 1936. A. Xo, 
sir. 

103 Q. Weren’t vou drinking that night? A. Xo, sir. 

Q. Hadn't you been drinking before that? A. Xo, 
sir. 

Q. Had you been in the habit of getting drunk before that 
time? A. Xo, sir. 

Q. As a matter of fact, you were drinking that night, 
were you not ? A. Xo, sir. 

Q. You are sure of that? A. Yes, sir, I am sure. 

Q. As a matter of fact, what happened that particular 
night was that the man said that his hamburger was bad, 
and that he was going to take it and show it to Mr. Good- 
acre, and you got mad and hit him? A. Xo, that is a damn 
lie. 

Mr. Quinn. Wait a minute. 

The Witness. There was nothing said about his ham¬ 
burger. 

Bv Mr. Conn: 

Q, As a matter of fact, when you hit him over the head, 
weren’t you on the other side of the counter, and he fell in 
the arms of his friend? A. I was back of the counter, and 
he was supposed to be on the counter, the position looked 
to me. 
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104 Q. As a matter of fact, when you hit him, didn’t 
he go and fall in the arms of his friend? A. No, his 

friend was not in there. 

Q. As a matter of fact, didn’t his friends come back in 
there? A. Xo, they did not come in. 

Q. That is something you could not be mistaken about? 
A. Xo. sir, I am not mistaken. 

Q. You are positive about it? A. Positive. 

Q. Are you positive you were not drinking that night? 
A. Xo, I was not drinking. 

Q. But you did get tired for being drunk ? A. That is 
what the party claimed. 

Q. That is what he claimed? A. Yes, sir. So I told you 
I was fired for getting drunk. That is what I was fired for. 

Q. Are you positive it was a steak or a hamburger sand¬ 
wich vou gave the taxicab driver? It was a steak sandwich, 
a minute steak sandwich. 

Q. A minute steak sandwich? A. Yes, I cooked it. 

Q. As a matter of fact, isn’t the reason you hit this man 
because he complained of his own sandwich, and you gave 
both him and the taxicab driver the same tvpe of sandwich? 
A. Xo. 

105 Q. Didn’t you get sore when he said he would re¬ 
port you to the boss? A. Yes. He did not say he 

was going to report it to my boss, but to Mr. Goodacre. 

Q. Or Miss Goodacre, his daughter? Is that correct? A. 
Miss Dilli and Miss Mary Williams. 

Q. I mean Marion Goodacre Williams is Mr. Goodacre’s 
daughter, isn’t she? A. I do not know. 

Q. Her name is Marion Goodacre Williams, isn’t it? A. 
I could not tell you that. It is a new one on me. 

Q. Just what time did you go on duty that night? A. 
7 o’clock on that night. 

Q. Had you been drinking during the daytime? A. No, 
sir. 

Q. When was the last time before this particular incident 
occurred that you had a drink? A. That is more than I 
could tell you. When I am at home, I drink whenever I 
feel like drinking and have the money to buy it with and 
i want it. It is just occasionally when I had a drink, but I 
did not have no drink that night. 
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Q. Whenever you wanted it, and had the money, you 
would drink—is that correct ! A. That is correct. 

106 Mr. Conn. That is all. 

Redirect Examination 
By Mr. Quinn: 

Q. You said you were fired for getting drunk. Were you 
drunk when you came to work? A. Xo, I was not drunk 
when I got tired. 

Q. But the man thought you were drunk A. That is the 
complaint about it. 

Q. You were not on dutv at the time vou were fired? A. 
Xo. 

Q. You had just come in ? A. I had just come in. 

Mr. Quinn. That is all, Mr. Propst. 

Mr. Conn. That is all. 

Mr. Quinn. Call Mr. D’Elia. 

Thereupon, James D’Elia was produced as a witness on 
behalf of the defendants, and, after having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Quinn: 

Q. Where do you live, Mr. D’Elie? A. 14G0 Euclid Street, 
Apartment 15, Xorthwest. 

Q. Are you employed at the present time ? A. Xo, 

107 sir. 

Q. What was your former employment? A. Cloth¬ 
ing designer and salesman. 

Q. You were with what firm, if any? A. D’Elia and 
Marks. 

Q. Until when? A. I would say until about December 10, 
1936. 

Q. Why did you stop working for them ? A. I went back 
to the hospital, at Mt. Alto. 

Q. What trouble? A. Oh, sinus trouble and nerves. 

Q. You were a war veteran? A. Yes, sir. 

Q. Hold any rank in the Army? A. Yes, sir. Second 
Lieutenant in the Infantry. 

Q. In July, 1936, Mr. D’Elia, in the early morning, were 
you in the Light House Lunch at Xinth and II, Xorthwest? 
A. Yes, sir. 
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Q. Did you witness an altercation there in which this man 
Johnson was hit? A. Yes, sir. 

; Q. Will you tell the jury in your own way just what you 
saw? A. Yes, sir. I went in there about around 2:30 or 3 
o'clock in the morning, in order to t»ret a Coca-Cola, and 
there were three vent lemon on the end of the counter 
1 OS mumbling some words, which 1 could not understand, 
but it seemed like thov were swearing the words 
amongst themselves, and at the same time they looked to 
me like tliev were saving a few words toward the counter 
man. 

Well. it went on for about 10 or 15 minutes, I would say. 
Then tliev decided to leave, and all of a sudden one of the 
men come back and had one leg on the railing, and it seemed 
like the right knee was going over the counter, and it looked 
to me as if it was a robbery or a flight. 

Q P Did he say anything when he had his knee up on the 
counter ? 

i Mr. Conn. I want to strike out that it looked like it was 
a robbery or a fight. 1 move that it be stricken. 

Mr. Quinn. I consent. 

By Mr. Quinn: 

Q. Did he say anything as he was going over the counter? 
A. He said, “Well, you son of a bitch, I am coming after 
vou.” 

The Court. I want the plaintiff to quit shaking his head. 

Mr. Quinn. It has been going on for two days, 
i The Court (to the plaintiff). You must stop that. 

The Plaintiff. I have a pain in my eyes. 

By Mr. Quinn: 

Q. Where was the counter man when Johnson was going 
over the counter and used the language you said he 
109 used? A. He was at the Frigidaire, had his back 
toward the counter, and 1 don't know whether he 
was putting milk in, or what he was doing at that time. 

Q. He had his back toward the counter? A. Yes, sir. 

Q. Was he standing or stooping over? A. Stooping. 

Q. When this man used the language you say he used, 
what did the counter man do? A. Well, at that time the 
counter man reached under the counter there and pulled 
out some kind of a club. 
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Q. What did he do with it? A. He struck the man that 
was trving to go over the counter. 

Q. Was the counter man standing or bending over when 
he struck the blow? A. He was standing at the time. He 
had his back against the cash register. 

Q. Then what happened? A. That is all 1 can remember, 
and then the man walked out and went on. 

Q. Did you see anybody help him from the lunchroom 
after he was hit? A. Xo, sir. 

110 Q. Did any of his friends come back? A. Xo, sir. 
Q. When lie came back into the lunchroom and went 

over to the counter and did what you have described, did 
any of his friends come in with him? A. He was alone. 

Q- Had all three of them gone out together before he 
came back? A. Yes, sir. 

Q. Mr. D’Elia, did you testify in police court? A. I 
have, sir. 

Q. In a case involving this same matter? A. Yes, sir. 

Q. Did you see the plaintiff here, Johnson, at police court? 
A. Yes, sir. 

Q. Did he say anything to you about this case? A. Well, 
the only question that arose is when I went to the men’s 
room. 1 believe it was his attorney that asked me to not 
be interested or not concerned in the matter of seeing a 
conviction of the man behind the counter, but which they 
were mostly concerned was about the suing part of it. 

Q. Did thcv sav anvthing to vou about what attitude vou 
should take ? A. Well, the wording put to me was to just 
forget evervthing. 

111 Q. Who said that to you? A. I believe the gentle¬ 
men that was with him at that time. 

Q. Do you know that gentlemen? A. He was sort of a 
crippled man. 

Q, Do you recognize him in this courtroom? A. The 
gentleman sitting at the table. 

Q. Was the plaintiff with him at the time? A. Yes, sir. 
Mr. Quinn. You may examine. 

Cross Examination 

Bv Mr. Conn: 

Q. Mr. D'Elia, are you only named D’Elia? A. Yes, sir. 
Q. That is the only name you go by? A. D'Elia. 
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Q. Since December 10, 1936, have you worked at all f A. 

Xo, sir. 

! Q. You have not worked at all since that time? A. No, 
sir. 

Q. Outside of working as a designer, had you any other 
employment on July 17. 1036? A. Xo, sir. 

Q. Where did you live at that time? A. At 912 H. 

112 Q. What were vou doing in the lunchroom between 
2:30 and 3 o'clock in the morning? A. Drinking a 

Coca-Cola. 

Q. Where had you been before that? A. Well, I had been 
to a dance. 

Q. What kind of a dance? A. At the Elks. 

Q. What time did you get out? A. I left there about 
12:15. 

Q. Where did you go then? A. 1 went down to Child’s 
Restaurant, and there I met several friends, and on my 
way home I got a Coca-Cola. 

Q. Were you in the lunchroom when these men came in? 
A. Yes, sir. 

Q. You were there at that time? A. Yes, sir. 

Q. And these men— A. (Interposing) In other words, 
they were in there when l arrived. 

Q. When vou came in, they were there? Is that correct? 
A. Yes, sir. * 

Q. How long were you in there until Johnson finally left? 
A. Would you mind putting that question again? 

113 Q. How long was it after you came in there that 
Johnson finally left ? A. Well, I would say the whole 

transaction must have been about 15 minutes. 

Q. When you came in, did you notice what Johnson was 
eating? A. Xo, sir. 

Q. Did you know what the argument with the counter 
man was about ? A. No, sir. 

i Q. Did you hear him say that one of his hamburgers was 
no good? A. Xo, sir. 

Q. You did not hear that? A. Xo, sir. 

Q. Did you hear him toil him he was going to tell his boss 
about one of the hamburgers not being good? A. Xo, sir. 

Q. You had no knowledge of what was going on ? A. Xo, 
sir. 
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Q. How long- was the argument going on? A. To my 
knowledge, I don't know how long. 

Q. How far were you seated from Johnson? A. I was 
on the first stool. 

Q. What stool was he on ? A. It was on the last 

114 stool, 1 would say. 

Q. How many stools are there in there? A. T don’t 
remember whether it is six or seven. 

Q. About six, and you were in stool Xo. 1 and he was in 
stool Xo. 6 ? A. That is right. 

Q. About how far from where you were was Johnson sit¬ 
ting? A. I would say to the end of that post. 

Q. Right here (indicating)? A. That is right. 

Q. How many other men were in the lunchroom besides 
vou and these three men? A. That is all that was in there 
that I know of, outside of the counter man. 

Q. You did not see any taxicab driver there? A. Xo, sir. 

Q. Xow, Mr. D'Elia, did Johnson walk entirely out of 
the lunchroom, or did he go to the door and come back? 
A. I had mv back to them when tliev went out. 

Q. Vou had your back to them? A. Yes, sir. 

Q. How were you seated ? A. Seated at the counter. 

Q. Where is the door in regard to the counter ? A. 

115 The door was to my left, was about two or three feet 
away. 

Q. Then your back was not turned? Your side was 
turned. A. Mv back was turned. 

Q. So you were seated at the counter like this (indicat¬ 
ing). A. The door is right in back of me. 

Q. The door is right in back of you? A. Yes, sir. 

Q. Then you don't know whether Johnson went out of the 
restaurant or not? A. Well— 

Q. Answer my question. 

Mr. Quinn. Let him answer. 

By Mr. Conn: 

Q. The question is if you know whether Johnson went 
outside of the room or not. A. There was nobody in there 
for about five seconds. 

Q. But you say you did not see him go out, that your 
back was turned. A. But there was nobody in there at the 
time. 
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Q. Do you know whether Johnson went outside of that 
restaurant? A. Yes, sir. 

Q. You saw him go out? A. Xo, T didn't see him, 
11G because there was no one in there. 

Q. When the blow was struck, you said that John¬ 
son was standing:. Is that correct? I mean, that the coun¬ 
ter man was standing up. A. Yes, sir. 

(>. Where did he hit him? A. On the head. 

Q. He only hit him the one time? Is that correct? A. I 
would sav about twice, it looked to me. 

! Q. How fast were the blows together? A. That I could 

not sav. 

•> 

Q. Did he hit him once and then stop, or did he hit him 
twice in rapid succession? A. I would say in rapid suc¬ 
cession. 

1 Q. Where was the first blow? A. On the head. 

Q. And then immediately he hit him again where? Do 
you know? A. it seemed to me in the same position. 

Q. Twice on the head? A. It looked to me. 

Q. Now, after he hit him. did Johnson stay at the counter? 
A. Johnson, after he was struck, he seemed like to put 
bis hand over his head in this manner and walked 
117 out, and that was the last I seen him. 

Q. Did Propst go over the counter at any time? A. 
After the man was hit, he jumped over the counter and 
went toward the door. 

Q. Did he help Johnson out of the door ? A. Xo, sir. 

Q. He did not lay his hands on him after that? A. Xo, 
sir, I did not see it. 

Q. And he did jump over the counter? A. Yes, sir. 

Q. And you are positive he did not lay his hands on him 
after he jumped over the counter? A. I did not see it. 

Q. As a matter of fact, didn't you tell Propst not to hit 
him? A. Sir? 

Q. Didn't you tell Propst not to hit him? A. I have no 
recollection of that. 

Q. Xow, Mr. Johnson, do you have a recollection of meet¬ 
ing Johnson and a friend of his after this accident? A. 
Sir? 

Q. Did you ever meet Johnson and a friend of his after 
this accident, on the street? A. I have, yes, sir. 
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11S Q. Did you have a conversation with him at that 
time? A. Yes, sir; he come to my home. 

Q. He came to your home? Is that where it was? A. 
Yes, sir. 

Q. Didn’t you tell him at that time that Johnson was 
100 per cent right? 

Mr. Quinn. Let us have the identification of the friend, 
and the time. 

Mr. Conn. The friend is Mr. "Wooten, and Mr. Johnson. 

The "Witness. There is oniv one that I have seen. That 
was Mr. Johnson. 

By Mr. Conn: 

Q. Was anyone with him? A. Xo, sir. 

Q. You are positive about that? A. Positive. 

Q. You could not be mistaken? A. Xo. 

Q. Didn't you tell Johnson at that time that he was 100 
per cent right ? A. Xo, sir. 

Q. Didn’t you tell him you told Propst not to hit him? 
A. Xo, sir. 

Q. You are positive about that? A. Positive, 
lit) Q. Didn’t you further tell him you did not want to 
testify for either party? A. I have no recollection. 

Q. Didn’t vou tell him vou had been around the corner 
for a long time, and did not want to get in trouble? A. Xo, 
sir. 

Q. Are you sure, at this particular time that this acci¬ 
dent occurred, you had no other business outside of being 
a designer? A. Yes, sir. 

Q. You had no business around that corner? A. Xo, sir. 

Q. You did not tell Johnson that, and you never spoke to 
a friend of Johnson’s with him—is that correct? A. Yes, 
sir. 

Q. You did not tell him that Johnson was 100 per cent 
right ? A. Xo, sir. 

Q. You are positive about that? A. Positive. 

Q. You could not be mistaken ? A. Could not. 

Q. As a matter of fact, Mr. D’Elia, when Johnson was 
struck, he was on this side of the rail, was he not? A. On 
the rail. 

120 Q. 1 mean on his own side of the counter. A. That 
is right: that is, he had the left foot on the railing 
and the right foot on the counter. 
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Q. As a matter of fact, with the first blow he tried to hit 
him, didn’t he throw up his whole arm and strike his elbow? 
A. Every thine: happened so sudden I could not give you 
the picture of it. 

Q. That may have occurred? A. I would not say yes or 
no. 

Q. "When that happened, as a matter of fact, didn't John¬ 
son sort of turn like this (indicating), away from the 
counter, and put his side to the counter after that first 
blow? A. Again I cannot say. 

( t ). It might have happened? A. I do not say yes or not. 
( t >. After that occurred at that particular time, Propst 
reached over and hit him a smack on the side of his head 
iike that (indicating)? A. I did not notice that. 

(,). It may have happened that way, though? A. 1 can¬ 
not say yes or no. 

( t ). Then the man staggered—isn't that correct? A. It 
seemed like he was staggering, yes. 

Q. He sort of staggered when he got hit. Then at that 
particular point, or previous thereto, didn't one of his 
friends come in? A. Xo, sir. 

121 Q. Was your back still to the door? A. Xo, I was 
sideways looking at everything then; that is, I had 

mv back to the door and looking to see what they were 
doing. 

Q. You were not looking at the door? A. That is right. 
Q. Did you ever see him join his two companions? A. 
Xo, sir, I did not go out. 

(J. Was the man bleeding pretty profusely at that time? 
A. I did not see no blood. 

Q. You did not see any blood at all ? A. No, sir. 

Q. Did you see anything in his hand during this argu¬ 
ment? A. He never removed his hand from his skull. 

Q. Did he have anything in his hand? A. Xo, sir. 

Q. Could he have had anything in his hand and you not 
know about it ? A. Xo, sir. 

Q. You mean he did not, or he might have and you not 
see it ? A. I did not see anything. 

Q. But he might have and you not seen him in the excite¬ 
ment ? A. I just did not see anything. 

122 Q. How long had you known Charlie Propst? A. 
Well, T have known him from going in there that 


wav. 
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Q. How frequently had you gone in there? A. I would 
sav mostlv everv other night or so, about three or four 
limes a week. 

Q. Over what period of time had you been going: there 
three or four times a week? A. I have been living around 
there for an average of six years in that neighborhood. 

Q. And for a period of six vears, vou went in this res- 
taurant ? A. Xo, the restaurant was not there that long. 

Q. ITow long was the restaurant there? A. About four 
or five years. 

Q. And during that time, you at ail average— A. (In¬ 
terposing) That is the only convenient restaurant there at 
night. 

Q. Would you go frequently at that hour of the night? 
A. Xot especially at that hour; all hours. 

Mr. Conn. That is all. 

Mr. Quinn. That is all. Mr. D’Klia. 

Mr. Conn. I want Mr. D’Elia to remain, please. 

The Court. I)o you want him to go to the witness room, 
or just remain? 

123 Mr. Conn, it is immaterial. I want him for the 
purpose of rebuttal. 

The Court. Maybe he had better step into the witness 
room. 

Mr. Quinn. Call Mr. Walker. 

Thereupon—Turner A. Walker was produced as a wit¬ 
ness on behalf of the defendants, and, after having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Quinn: 

Q. Mr. Walker, how are you employed? A. I am work¬ 
ing for Mr. Goodacre right now. 

Q. For Mr. Goodacre? A. Yes, sir. 

Q. In July. 1936, how were you employed? A. T was 
working for Dilii and Williams. 

Q. Those two ladies that run that Light House Lunch? 
A. Yes, sir. 

Q. What was the nature of that employment? A. I was 
the dishwasher and kitchen boy. 
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Q. On the early morning of July 17, 1936, did you wit¬ 
ness an altercation between Mr. Propst and the plaintiff 
here, this man Johnson? A. I did. 

124 Q. Tell us in your own way just what you first 
noticed about Johnson and other people in the lunch¬ 
room, and what occurred. A. The first thing 1 really no¬ 
ticed was when this cab driver was eating his steak, and 
noticed the small gristle in it, and he got up and walked 
out and Mr. Johnson began to say something about the 
gristle that was in the steak, and kept talking to Charlie, 
the counter man. 

Q. By Charlie you mean Mr. Propst? A. Yes, sir; and 
asked him did he think that was decent to serve a thing 
like that to a poor old cab driver, and Charlie said nothing 
about it, just went on doing his work. He just kept on talk¬ 
ing, this fellow Johnson did. 

Q. Was there anyone with Johnson at that time? A. 
When he came in, there were two other gentlemen with 
him. 

Q. When this talk was going on, was it loud? A. Yes. I 
could hear it back in the kitchen. I was back there doing 
my work. 

Q. During that time, did you move back and forth be¬ 
tween the kitchen and the dining room? A. Yes, sir, bring¬ 
ing dishes in and out, and doing the other work. 

125 (,) .What would the other work be? A. Like clean¬ 
ing up the floor and getting the glasses back and 

straightening up the milk bottles and Coca-Cola bottles, 
and the pie cases. 

Q. Xow then, how long were these men in the lunchroom 
before the fight started? A. I guess they was in there 
three-quarters of an hour. 

Q. Did they always remain in the lunchroom? A. No, 
thev went to the bath room. 

Q. What next did you notice after this talk was going on ? 
Was there any swearing or anything? A. Yes, sir, there 
was swearing toward the last. 

Q. Who was doing the swearing? A. Mr. Johnson. 

Q. Then what happened? A. Then I went back into the 
kitchen, and 1 heard the swearing and “I will come over 
there and get you and bring you out from back there.” 
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Q. What did lie say? A. He said. “God-damn you, I will 
bring you out from back there,” and then I came out of 
the kitchen, and then Mr. Propst raised up, and as he raised 
up he hit him. 

Q. Where was Johnson when he hit him? A. He was 
on the counter, with one knee and one foot on the flat rod 
of the stool and one knee on the edge of the counter. 
12(1 Q. After Johnson hit him, he staggered back? A. 
After Propst hit him, he staggered back. 

0. Then what happened? A. He come back a second 
time. He hit him again, and asked him to go. 

Q. Where did he hit him the first time? A. 1 do not 
remember where he hit him the first time. I did not see 
the lick. 

Q. You saw him use that stick? A. T saw him use that 
stick. 

Q. IIow big is the stick? A. I guess about 18 inches long. 

Q. IIow big around? A. Like that (indicating). 

Mr. Conn. That is about an inch and a half? 

The Witness. About an inch and a half at the top end. 

By Mr. Quinn: 

Q. After the second time, what happened? A. Charlie 
swung over the counter and opened the door and the man 
had started out the door. 

Q. Did anybody help him out of the door ? A. Xo, nobody 
helped him out of the door. He walked out absolutely by 
himself. 

Mr. Quinn. You may cross-examine. 

127 Cross Examination 
By Mr. Conn: 

Q. What is your job, Walker? A. Now, or then? 

Q. Then. A. I was dishwasher. 

Q. And you worked for Mr. Goodacre’s daughter at that 
time? A. Miss Dil'i and Williams. 

Q. They are both his daughters? A. Well, I do not know. 

Q. You know Mrs. Williams ? A. I know Mrs. Williams, 
vcs. 

Q. You washed the dishes back in the kitchen? A. Back 
in the kitchen. 
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Q. Is there a partition back there? A. There is a parti¬ 
tion between, but you can see the counter by turning and 
looking out. 

Q. When these three men first came in, were you back in 
the kitchen washing dishes? A. Yes, sir. 

Q. When this taxicab driver got his steak sandwich, 
where were you then ? A. I was in the kitchen, I think, at 
the time lie ordered the steak sandwich. 

128 Q. Were you there the entire time he was eating 
it? A. Xo, I was back and forth. 

Q. How far had he gotten toward eating his sandwich 
when these three men came in? A. Well, I do not think he 
had started eating it when they came in. I think he had just 
ordered it and was waiting for it to cook. 

Q. Do you know what Johnson ordered? A. Xot at pres¬ 
ent, I do not know. 

Q. Did he order two hamburgers? A. He might have. 
I do not know whether he ordered them or not, for I was 
in the kitchen when he gave Mr. Propst the order. 

Q. How long were they in there before they had an argu¬ 
ment in regard to the— A. (Interposing) Well, I could not 
say to the minute. I would say somewhere around 30 or 35 
minutes. I could hear the argument in the back. 

Q. Where was Johnson seated? A. Right opposite the 
cab driver. 

Q. How many seats are there in the first place? A. Only 
six seats in the place. 

Q. Was he on one seat— A. He was on, 1 think, the sec¬ 
ond or third seat from the back, coming toward the front. 

Q. Where was the taxicab driver ? A. He was on 

129 the fourth. 

Q. Was that little fellow in the witness room—was 
he in there, too? A. He was on the end seat, against the 
wall. 

Q. How far was he sitting from Johnson? A. Well, I do 
not know exactly how far it would be. It would be around 
two seats, I guess. 

Q. I do not quite understand how close were the seats to 
the partition next to the place where you washed the dishes. 
A. How close? Well, one edge comes right against the 
partition, but the distance, I would say, would be around 12 
or 14 feet back, the sink. 
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Q. Where you were washing the dishes? A. Yes, sir. 

Q. Who was sitting in the seat right next to the partition? 
A. This little fellow. 

Q. And Johnson was sitting two or three seats away— 
is that correct? A. Yes, sir. 

Q. All right. Now, did you hear Johnson complain to 
Charlie Propst that one of the hamburgers was bad, and 
that it had some unground meat in it? A. Xo, I do not re¬ 
member it. 

130 Q. Could he have said that to Charlie, and you not 
heard it? A. He could have. 

Q. That is possible? A. It is possible if I was in the 
kitchen rattling dishes. 

Q. Did you ever hear him say he was going to take the 
sandwich ? A. I heard him say lie would take the gristle 
from one sandwich, and I did see him wrap it. 

Q. Did Johnson ever leave the restaurant entirely? A. 
I think he did walk out the door, yes, sir. 

Q. As a matter of fact, didn’t he just walk to the door and 
come back? A. lie might have got out on the sidewalk and 
come back. 

Q. He might not have gotten out ? A. He might not have 
gotten out, and still he might. 

Q. And then he came back, and when he came back, did 
he still ask that that same sandwich be made good? A. 1 
think he did, yes, sir. 

Q. What first attracted your attention to this? A. To 
the real argument ? When I heard him swear. 

Q. Then you looked up, and what did you see then? A. 
Mr. Propst was down, wiping out the ice box. 

131 0. What did he do then? A. When this fellow 

V 

raised up on the counter and said, “God-damn it, I 
will bring you from back there,” Mr. Propst raised up, 
and when he came up he had the stick in his hand— 

Q. Wait a minute. When he hit Mr. Johnson, was he 
standing at that time? A. He was between a stoop and a 
stand. He had not gotten straightened up. 

Q. As a matter of fact, when he hit him the first time, 
didn’t Johnson sort of put his hand up like that (indicat¬ 
ing) ? A. T could not say. 

Q. It is possible? A. I could not say. 

O. And Charlie struck him on the elbow, and then he 
staggered back? A. 1 do know he staggered back. 
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Q. How far is the counter to the cigarette machine, how 

manv feet? A. I would sav between 4 and G feet. 

* * 

(J. Did he sort of hit the wall and stagger back again ? A. 
lie hit the wall and stepped back. 

Q. When he stepped back and he was hit the second time, 
wasn’t he sort of facing the counter at this position (indi¬ 
cating? A. I reallv could not sav about that. 

132 Q. He might have been? A. I think he was facing 
the counter straight face. 

Q. You are not quite sure about that? A. 1 am not too 
sure, but the best 1 can say, lie was facing straight. 

Q. As a matter of fact, wasn’t he facing this way (indi¬ 
cating), and the second blow was hit over his head like that 
(indicating) ? A. Xo. 

Q. Where was the second blow struck? A. Somewhere 
near his head, but 1 think more here (indicating), not there 
(indicating). 

Q. You could not be mistaken about that ? A. The best 
1 could see. 

Q. He was hit right here (indicating) ? A. Hit more 
around the front than toward the back. 

Q. Xow, did you see this man join his two companions 
after this? A. Yes, he went out on the sidewalk, but I did 
not see him join no one. I went back in the kitchen. 

Q. You never left the entrance to the kitchen, did you? A. 
Xo, I was back in the kitchen, and I left behind the counter 
and went back in the kitchen. 

Q. After he had hit him the second time, did lie jump over 
the counter? A. Tie went over the counter and asked 

133 him out and opened the door, and as he opened the 
door, Johnson stepped out. 

Q. When lie stepped out, was he holding his head ? A. I 
don’t remember. 

Q. Did he have anything in his other hand ? A. Xot as I 
know of. 

Q. Did he have that sandwich we were discussing? A. 
lie may have had the sandwich in his hand or pocket. I 
don't remember. 

i Q. Did you see any blood ? A. Xo, I did not. 

Q. You did not see any blood ? A. Xo blood at all. 

Q. You did not see any blood on his shirt ? A. Xo blood 
on his shirt, and no blood on the floor when I cleaned it up. 
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Q. No blood anywheref A. No, sir. 

Mr. Conn. That is all. 

Mr. Quinn. That is all, Mr. Walker. 

Will your Honor take a little recess, so that I can take a 
call? I just got word about somethin*? important. 

The Court. The jury may have a five-minute recess. 

(Thereupon there was a brief recess, following which:) 

134 Louis D. Stocksdale was produced as a witness on 
behalf of the defendants, and, after having been first 
duly sworn, was examined and testified as follows: 


Direct Examination 


By Mr. Quinn: 

Q. Your full name ? A. Louis D. Stockdale. 

Q. How are you employed? A. I manage the Light 
House. 

Q. Manage the Light House Lunch? A. Yes, sir. 

Q. Are there any other lunchrooms that you manage? A. 
Yes, sir; manage two for Mr. Goodacre. 

Q. Where are they located? A. 310 Ninth Street, and 
440 Ninth Street. 

Q. Were you managing the Light House Lunch in July, 
1936? A. Yes, sir. 

Q. Who were the owners of the Light House Lunch ? A. 
Dilli and Williams. 


Q. Both women? A. Yes, sir. That is, Mrs. Dilli is Mr. 
Goodacre’s daughter, and Marion Williams is a niece to 
Wash B. Williams, and she handles the personnel for 
135 Mr. Goodacre. This place belongs to the two ladies. 

Q. Mr. Props! was employed at the Light House 
Lunch on July 17, 1936? A. Yes, sir. 

Q. How long had he been employed there? A. If I had 
mv time book with me, I could tell vou. 

Q. Approximately? A. Roughly, he was with me over a 


vear. 


Q. During that time, had you had any trouble with him? 
A. No, sir. 

Q. Was this incident, on July 17, 1936, when the plain¬ 
tiff Johnson was struck, called to your attention ? 

Mr. Conn. Just a minute. I do not see what difference 
it makes, whether it was called to his attention or not. It 
is absolutely immaterial. 
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I\rr. Quinn. I intend to follow it up. It is only a prelimi¬ 
nary question. 

The Court. Very well. It may be answered as a pre¬ 
liminary question. 

Mr. Conn. I note an exception. 

By Mr. Quinn: 

Q. Was this called to your attention? A. Reported to me 
that morning at 6 o’clock. 

Q. You went on duty at 6 o’clock? A. That is when the 
day shift and night shift changes. 

136 Q. Did you go to the Light House Lunch at 6 a. m.? 
A. That is my first stop. 

Q. Did you see Mr. Propst there? A. Yes, sir. 

Q. Was there any evidence of Mr. Propst's being under 
the influence of liquor? A. Xo. sir. 

Mr. Conn. I object. He might have been, at 6 o’clock, in 
a different situation than at 3. 

The Court. I think the answer may stand. 

Mr. Conn. T note an exception. 

By Mr. Quinn: 

Q. Was there any evidence of his being under the influ¬ 
ence of liquor? A. Xo, sir. 

Q. Any sign of liquor on him ? A. Xo, sir. 

Q. There has been some testimony here that Mr. Propst 
was discharged in December, 1936. A. He was discharged, 
yes. sir. 

Q. What were the circumstances under which he was dis¬ 
charged ? 

Mr. Conn. I object. Their own witness has testified, and 
1 trust he is not trying to contradict his own testimony at 
the present time, a rather unusual procedure. I sub- 

137 mit that the question is immaterial. His own witness 
has testified as to why he was fired, and the only 

thing he could add is for the purpose of contradiction. 

The Court. Objection sustained. 

Mr. Quinn. May I ask this question: Was he on duty at 
the time he was discharged? 

The Witness. Xo, sir. 

Mr. Conn. I object to the question, your Honor, for the 
same reason. 
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The Court. Tie may answer that. 

Mi*. Conn. I note an exception. 

The Witness. Xo, he was not on duty when he was fired. 
By Mr. Quinn: 

Q. Had he reported for duty? 

Mr. Conn. I object to the question. 

The Court. lie mav answer. 

By Mr. Quinn: 

Q. Had he reported for duty ? A. Xo, sir. 

Q. Who discharged him? A. I did. 

Q. Was he discharged because you noticed liquor on him? 
Mr. Conn. I object. He is asking the same thing in 
another way, and you just sustained the objection to that. 
The Court. Sustained. 

138 Mr. Quinn. That is all, Mr. Stocksdale. 

Cross Examination 
By Mr. Conn: 

Q. Just one question. 1 understand that you manage the 
Light House Lunch for Dilli and Williams, and also manage 
two other lunchrooms for Mr. Goodacre. Is that correct? 
A. That is right. 

Mr. Quinn. Mr. Friedli, will you take the stand, please? 
Thereupon—Lucius V. Friedli was produced as a wit¬ 
ness on behalf of the defendants, and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Quinn: 


Q. Mr. Friedli, as a shorthand reporter, did you report 
the case in police court known as “United States vs. Charlie 
Propst”? A. 1 did, sir. 

Q. On what date was that heard ? A. October 17, 1936. 

Q. Was the plaintiff Johnson at that hearing asked this 
question, and did he answer as 1 read: 

“Q. You had not been doing any drinking, had 
139 vou? “A. I had not. Mv two friends had, see?” 

A. He did. 

Q. Then was that followed up by this question: 
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“Q. Do I understand you to tell the Court that on the 
occasion when this incident occurred in the restaurant, you 
had not been drinking at all?” 

A. It was, and the answer was: 
i “A. I had not been drinking any whisky at all.” 

• Q. Was that followed by this question and answer: 

“Q. Had you been drinking anything else? “A. I had 
two beers.” 

A. That is right. 

Q. Were these questions asked and answers given: 

“Q. You say the other two had been drinking? “A. Ilad 
been drinking whiskv. 

“Q. Were they drinking in your presence? “A. They 
offered me drinks, and I absolutely refused.” 

A. Those questions were asked, and the answers given as 
read. 

Mr. Conn. I suggest that the next question also be 
asked— 

Mr. Quinn. Just one moment. T will ask the question 
that I asked him. 

By Mr. Quinn: 

Q. Then— 

“They had liquor with them? “A. They had not 
140 at the time this occurred; no, sir. 

“Q. I mean before you came into the restaurant.” 

A. That checks with my notes. 

Q. Did this occur: 

“Q. Didn’t there come a time when the three of you went 
out to the door before this thing occurred? “A. Yes, sir. 
“Q. And you came back alone—is that right? “A. We all 
come back to finish what we had. 

“Q. At the time of this incident? “A. And they said 
that they were going out, being as they had—their coffee is 
all they had, and they said ‘We will go out and wait on you.’ 
I said, ‘I will continue with my sandwich.’ ” 

A. That checks with my notes. 

Q. Then this question, on the next three pages: 

“Q. At the time you claim that this man assaulted you, 
were these friends there?” 

Mr. Conn. I object to that. That question apparently 
was not asked on cross examination. 
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Mr. Quinn. It was asked on cross examination. 

Mr. Conn. Apparently you checked all the others, but 
you have not checked that one. All of the other questions 
Mr. Quinn has asked. 

Mr. Quinn. You will find there are some questions 

141 I asked that were not checked completely at the time. 

Mr. Conn. I do not recall that that particular 
question was asked. 

The Court. Was it asked? 

Mr. Quinn. Yes, it was asked. 

Mr. Conn. I do not recall it. 

The Court. We will take the answer. 

Mr. Conn. Your Honor’s ruling is that he may answer? 
The Court. Yes. 

Mr. Conn. May I note an exception. 

By Mr. Quinn: 

Q. “They were right in front”—was that the answer? 
A. Yes. 

Q. What was the next question asked? A. The question 
was, “Not in the restaurant?” And the answer, “No, sir. 
No one saw it but the little short fellow; that is the only 
man that saw it, if he will tell the truth, and all I want is 
the truth from him.” 

Q. Was this question asked and answer given: 

“Q. You did not complain about somebody else’s, did 
you? “A. It was another man sitting down—he had a bad 
one, and I was starting on my second one and I says, ‘I have 
a bad one here, too.’ ” 

A. That question was asked, and that answer given. 

Mr. Quinn. That is all. 

142 Mi-. Conn. I have no questions. 

Mr. Quinn. Dr. Gantz is on the way down from 
the hospital, and he will be here in ten minutes’ time. 

The Court. Very well. 

Mr. Conn. I have one witness that I will use on rebuttal. 
We might save time. 

Mr. Quinn. That is all right with me. 

Mr. Conn. Call Mr. Wooten. 

Thereupon— George P. Wooten was recalled as a wit¬ 
ness, and, having been previously sworn, was examined 
further and testified as follows: 


so 
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Direct Examination 
Bv Mr. Conn: 

Q. Mr. Wooten, I believe you were sworn yesterday. A. 
Yes, sir. 

Mr. Conn (to the bailiff). Will you ask Mr. D'Elia to 
step to the door, please/ 

(A jrentleinan stepped inside the door.) 

By Mr. Conn: 

Q. Will you take a look at Mr. D'Elia. Xow, did you ever 
have a conversation with Mr. D'Elia/ A. Xo, sir. 

143 Q. You did not? A. I did not. 

Q. Were you present when Mr. Johnson had one 
with him/ A. I was. 

i Q. Will you relate in your own words just what the con¬ 
versation was between Mr. Johnson and Mr. D'Elia/ 

Mr. Quinn. I object. That is no way to rebut. 

The Court. I thought he said no to your other question. 
Mr. Conn. Yes, but he was present when Mr. D'Elia and 
Mr. Johnson had a conversation. 

Well, I will put the question a little bit differently. 

Q. Did Mr. Johnson ask Mr. D’Elia at that particular 
time— 

Mr. Quinn. Where was the conversation ? 

By Mr. Conn: 

Q. Where was the conversation/ A. Tt was on Xinth 
Street, between G and H, I believe. 

Q. It was not in the house/ A. Xo, sir. 

Q. It was on the street ? A. On a street. 

Q. And vou had met Mr. D'Elia—vou were with Mr. 
.Johnson at the time, and you met Mr. D'Elia—is that cor¬ 
rect Z A. Yes, sir. 

Q. At that time, did the following conversation 

144 take place— 

Mr. Quinn. I object, if the Court please. Tie has 
examined D'Elia, and he fixed the conversation in the house, 
with Johnson alone present. 

Mr. Conn. At the same time, D’Elia testified that he 
never talked with Johnson at the time when Johnson was 
with some friend, and to contradict his testimony I am 
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bringing this witness here to testify concerning a conversa¬ 
tion that he did have with Mr. Johnson and asking the wit¬ 
ness what that conversation was. It is to contradict this 
other witness. 

The Court. The only contradiction would lie to show that 
there was a conversation, not the substance. 

Mr. Conn. The substance of the conversation is the very 
meat of the situation. lie denied any conversation took 
place. I asked him on cross examination whether or not a 
certain conversation took place while this man was present, 
and he said no. I will show by this witness that the conver¬ 
sation did take place, and I will show what the conversation 


was. 

The Court. You must ask him the same question you put 
to the witness. 

Mr. Conn. To the other witness? All right. 

Mr. Quinn. But my objection is that this is not the con¬ 
versation that the man was asked about. The question was 
propounded with reference to his conversation in his house 
with Johnson. 

14b The Court. Mr. Conn has laid the foundation for 
other impeachment. 

Mr. Conn. Exactlv. 

Mr. Quinn. T will withdraw my objection, and let it go in. 


Bv Mr. Conn: 

Q. At that time, did Mr. Johnson question Mr. D’Elia 
concerning this incident in the restaurant ? A. He did. 

Q. Didn’t Mr. D Elia tell Mr. Johnson that he was 100 
per cent right? 

Mr. Quinn. Wait a minute. Did he or did he not. 

A. I do not know about those exact words. 


By Mr. Conn: 

Q. What were the words ? 

Mr. Quinn. 1 object. 

The Court. You must put the language that you put to 
the other witness. 


By Mr. Conn: 

Q. Did he not say that Johnson was entirely in the right? 
Mr. Quinn. I object. That is not the question asked him. 
The Court. Sustained. 
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Mr. Conn. If your Honor pleases, it seems to me— 

The Court (interposing). Xo. You must use the ques¬ 
tion that you put to the witness yourself. 

14(> Mr. Conn. I hate to ask the reporter to go through 
and get the exact question, but if that is what your 
Honor wants, all right. It seems to me that after a year 
and a half or two years, just exactly what the conversation 
was at this particular time is difficult to say. 

The Court. Perhaps so, but the question is the question 
that you put to the witness. 

Mr. Conn. Do you want the reporter to go through his 
notes? 

The Court. Xo. I think that you have it in mind. 

Mr. Quinn. He had the proper question, when he asked 
him if he did not say that he was 100 per cent right. 

Mr. Conn. I cannot recall the exact question I asked 
Mr. D'Elia, but 1 will ask this question and see how far we 
o-pf • 

Q. Did Mr. D'Elia at this conversation say that Mr. John¬ 
son was in the right ! 

Mr. Quinn. I object. That is not the question asked. 

By Mr. Conn: 

Q. Or something to the effect that he was 100 per cent 
in the right, and that he did not desire to testify ? 

Mr. Quinn. I object. 

The Court. Your question to the other witness was— 

Mr. Conn (interposing). If your Honor remembers it— 
The Court (continuing). That he would not tes- 
147 tify for either party. 

By Mr. Conn: 

Q. Didn't he testify in this conversation also that he told 
Propst, or the fellow that struck the blow, not to hit John¬ 
son? A. I did not hear that. 

Q. Did you hear him state in this conversation that John¬ 
son was in the right? A. 1 did. 

Mr. Quinn. I object to that. 

By Mr. Conn: 

Q. You did hear him say that? 

Mr. Quinn. I object, and move to strike it out. That is 
not the question asked him. 
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Mr. Conn. It seems to me that I asked D’Elia about a 
dozen questions, and I am pretty positive at this time that 
that was one of them. It seems to me that if a certain con¬ 
versation took place— 

The Court. I think the answer may stand. 

Mr. Conn. That is all. 

Cross Examination 
By Mr. Quinn: 

14S Q. Where did this conversation take place ? A. It 
was on Ninth Street between—right off of II Street, 
L believe. 

Q. 'When? A. It was a few days after Johnson had left 
the hospital as a patient. 

Q. Johnson was only in the hospital ten days, wasn’t he? 
A. Around two weeks, I do not recall exactly, whether ten 

davs or two weeks. I did not look at anv records. 

• • 

Q. And you and Johnson were walking down Ninth 
Street ? A. Yes, sir. We were standing on the opposite 
corner, and we had walked across Ninth Street, and John¬ 
son said, “There is the man standing over there that saw 
the accident I had.” 

Q. Saw the accident he had? A. Yes, and “I want to 
talk to him.” 

Q. He recognized that man right away as the man who 
saw the whole thing? A. Yes, sir. 

Q. That is D’Elia, the little fellow? A. Yes, sir. 

Q. So he went over to talk to him about it? A. Yes, sir. 

Q. And he wanted him to testify for him ? A. I do not 
know whether he asked D’Elia to testify or not. 

Q. Just what did he say, D’Elia, about Johnson's 
149 being right ? A. Johnson walked up to him and says, 
“What do vou think about the trouble I had in the 
restaurant?” And this man said that “It looked to me as 
if you were in the right, but I cannot testify for either 
party.” 

Q. It looked as if he was in the right ? A. That is all that 
was said. I walked on away from the two of them. I did 
not stay there. 

Mr. Quinn. That is all. 

Mr. Conn. That is all. 

Mav Mr. Wooten be excused? 
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The Court. You have no objection, Mr. Quinn? 

Mr. Quinn. Xo. 

The Court. You mav be excused. 

* 

Thereupon—Dr. Frank E. Gantz was produced as a wit¬ 
ness on behalf of the defendants, and, after having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Quinn: 

Q. Doctor, how long have you been practicing medicine? 
A. I graduated in 1926. 

Q. From what school? A. George Washington Univer¬ 
sity. 

150 Q. After your graduation, did you do any special 
work? A. Yes, sir. I served the usual one year in¬ 
ternship, and then was associated with Dr. Joseph K. .Jor¬ 
dan, of this city, in general surgery. 

Q. Have you specialized in general surgery since that 
time? A. Yes, sir. 

Q. Did you make an examination of William Johnson, 
here, for the defendants in this case? A. Yes, sir. 

Q. When was that examination made ? A. The examina¬ 
tion was made on August 26, 1936. 

Q. Where was it made? A. Made at the office of Dr. Wil¬ 
liam Meiman. 

Q. What did you find in your examination? A. Exami¬ 
nation of the head shows a well healed laceration about one 
and three-fourths inches in length, in the right posterior 
parietal region, which would be here (indicating). 

Mr. Conn. Would you mind pointing it out again, so that 
the jury can see that? 

Mr. Quinn. On the right side of the head. 

Mr. Conn. Turn around, so that the entire jury can see. 

Make the same motion that you made a while ago. 

By Mr. Quinn: 

151 Q. All right. Doctor. A. This is still red and ten¬ 
der— 

Mr. Conn. That was in August, 1936? 

The Witness. Yes, sir. 

The eyes reacted to light and accommodation. There is 
no evidence of facial paralysis, or injury to the cranial 
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nerves. ITe states lie lias lost about 14 pounds in weight, 
and that he tires easily. The reflexes. Bhomberg and Ba- 
binsky, are negative. The patellar reflexes are somewhat 
sluggish. There is no ankle clonus present. 

By Mr. Quinn: 

Q. Take the reflexes. Khomberg and Babinsky. What 
does that indicate.’ A. It indicates that his balanced mech¬ 
anism is normal, physically balanced. 

Q. Patellar reflexes, sluggish— -what do you mean by that? 
A. Well, it is a question of what a normal reaction is: that 
is, it is a litt'e bit slower than we ordinarily lind. 

Q. Do you And that in persons who have not had a blow 
on the head? A. Oh, yes. 

Q. Some people’s genera! health will make them more 
slavish? A. Yes. Some people perfectly normal have a 
slavish reflex. 

152 Q. “There is no ankle clonus present**—what does 
that mean? A. That indicates irritation alone - the 

spinal duct, rather absence of irritation. 

(>. That is a normal condition? A. Yes. sir. 

Q. All right, Doctor. A. {Examination of chest: Heart 
sounds are rather rythmic, although slightly more rapid 
than normal. There is no evidence of any enlargement. 
The blood pressure, checked by Dr. Momma. 114 SO. Lungs 
are clear. The abdomen was not examined. The right el¬ 
bow shows a moderate olecranon bursitis. 

0. Tell the jury what that is. A. That is over the promi¬ 
nence of the elbow joint—there is a little sac which is called 
the bursa, and when irritated it becomes filled with fluid. It 
is similar—the condition is similar to what is ordinarily 
known as housemaid's knee, or halter knee. We find in 
people who have irritation, that it wil 1 be in old fractures, 
when* there is constant irritation or sometimes acute irri¬ 
tation. 

Q. Would the acute irritation be from a blow? A. Yes, 
sir. 

Q. Doctor, going back, you said that the eyes reacted to 
light and accommodation. What did that indicate? 

153 It indicates that there is no injury to the optic 
nerve, or the ocular motor nerve. 
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Q. If a person had received a blow on the head sufficient 
{o affect the optic nerve, would it be indicated a month after 
the accident? A. Yes, sir. Very frequently it will indi¬ 
cate—as a matter of fact, I examined a chap the other day, 
six months after an injury, and he still showed a definite 
convergent squint. 

Q. Would it show up immediately after the blow? A. 
Practically always. 

Q. And if it was absent a month after the blow, would 
that indicate or not that the optical nerve had not been af¬ 
fected by the blow? A. Xot necessarilv. 

Q. You said that there was no evidence of facial paralysis 
or any injury to any of the cranial nerves. A. That is cor¬ 
rect. 

Q. What does that indicate? A. That there is no evi¬ 
dence of any residual brain injury at the time of my exami¬ 
nation. 

Q. Now, after the right elbow, what was the next check 
that you made?^ A. There was no change in his gait; that 
is, his walking was perfectly normal. There was no devia¬ 
tion. 

154 Q. If a person had an injury to the head, which af¬ 
fected his or her nerves, would the gait be affected? 

A. Very frequently it is, yes, sir. 

Q. And this man’s gait was normal? A. Yes. 

Q. You put him to all of these tests, to find out whether 
tliere was any residual? A. Yes, sir. 

Q. What was your diagnosis in this case ? A. Diagnosis 
was a healed contused laceration of the scalp, a moderate 
red, olecranon bursitis; eardio-respiratory asthenia, neu¬ 
rasthenic in origin. 

Q. That means what? A. Due to nervous reaction, there 
has been an increased or an expanse in the cardio-vascular 
svstem. 

•r 

Q. That is a temporary matter? A. As a rule, yes. 

Q. Did you find any evidence of a fracture of the skull? 
A, Xo, sir, I did not. The wound was completely healed 
at the time of my examination. 

Q. Did you find anything to indicate a contusion of the 
brain? A. Xo, sir. 

Q. What would there have to be in order to bring 

155 about a contusion of the brain? A. There would 
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liave been a skull fracture, with a particular injury 
to the brain proper. 

Q. And you found nothing* like that ? A. I found no evi¬ 
dence of it. The wound was completely healed, and there 
was no evidence at the time of my examination of any frac¬ 
ture of the skull. 

Q. Did you inquire from this man as to what happened 
after he was struck this blow, as to whether he lost consci¬ 
ousness or not? A. Yes, sir. In the history that I ob¬ 
tained from him, he states that the injury occurred in a 
AYliite Coffee Pot restaurant at Ninth and H Streets, North¬ 
west, and, just as he was leaving, he was struck on the head. 

Q. lie said just as he was leaving he was struck on the 
head? A. Yes, sir. He states he did not lose conscious¬ 
ness. He received first aid at Emergency Hospital, after 
which he went to the Soldiers’ Home Hospital, and re¬ 
mained there as a patient for two weeks, and has been under 
Dr. Meiman’s care since that time. He stated also that an 
X-ray examination made of his skull showed no evidence 
of fracture. 

Q. It would be possible for him to have a contusion of 
the brain without a fracture of the skull, would it not? A. 
Yes, sir. 

Q. If a man did not lose consciousness after being 
156 struck a blow, would that indicate whether or not 
there was concussion of the brain? A. There was 
probably a concussion, but of a mild variety. 

Q. Did you find anything in your examination of this man 
to indicate there would be any permanent residuals from 
the injury he had received? A. In my opinion at the time, 
there is no question but what this individual suffered a se¬ 
vere blow upon the skull, but the fact that, according to his 
own statement, he never lost consciousness, precluded in my 
mind the possibility of a severe concussion. There is no 
question but what he suffered a considerable nervous reac¬ 
tion from this accident, but I see no reason why, under com¬ 
petent care, which he is unquestionably receiving, there 
should be any residuals excepting the scar. At the end of 
four fo.six weeks, there should be no permanent disability. 

Q. Six weeks or months? A. Six months—there should 
be no permanent disability. 

Mr. Quinn. You may cross-examine. 
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Cross Examination 
By Mr. Conn: 

(,). Doctor, did you find out from the history of this fel¬ 
low, Johnson, that lie had eleven stitches taken in his head ? 
A. Xo, 1 did not. 

157 Q. Doctor, what was tin* nature of the stitches? 
A. Black sutures, eight, Xo. 2 plain catgut; ligatures, 

three; collodion dressing on his arm. 

Q. Would that indicate to you, the fact that he had this 
many stitches in his head, that lie had received a rather 
severe blow, and severe concussion? A. Xo, the number 
of stitches has nothing to do with it at all. That is a ques¬ 
tion of personal, individual variation. 

( c >. J think you said that in your opinion he suffered a se¬ 
vere blow. Immediately upon receiving such a blow, he 

would bleed rather freclv? A. Particularly so from the 

* » 

scalp. 

Q. I mean, immediately upon the blow being struck, he 
would bleed right awav? Isn’t that correct? A. Yes. 

(,). You onlv saw the patient this one time—is that cor- 
rect ? A. That is correct. 

Q. If you had seen him a number of times since then, and 
perhaps before that, you would be able to make a better 
diagnosis in this case? I mean, that would help you? A. 
Those things are always a help, naturally, in keeping- any 
patient under observation. 

Q. I mean, a doctor that is keeping a patient under 

158 observation can make a better opinion than one that 
just saw him at one time? A. That depends a great 

deal on the type of work the doctor does. 

(). I mean, in this typo of man, when a man receives a 
severe blow, as to the chances of recovery. A. Well, a doc¬ 
tor keeping a patient under observation should be able to 
tell pretty much about it, yes. 

Q. In your opinion—I think you said this, did you not, 
“I see no reason why, under competent care, which he is 
unquestionably receiving”—you mean by that the care he 
Was getting from Dr. Meiman ? Is that correct? ,A. Yes. 

Q. What are the patellar reflexes? A. That is the reflex 
here (indicating), that causes the foot to come up. 
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Q. A man that receives the type of blow you described, or 
rather, received a severe blow upon the skull—would those 
reflexes be affected bv that? A. Yes, tlicv are ordinarilv 

A 7 a A» 

hyper-active. 

Q. Now, this blood pressure is checked by Dr. Meiman 
as 114/80. That 80 is not normal? A. Perfectly normal. 

Q. How about the 114? A. It is within a perfectly nor¬ 
mal range. 

lf)9 By Mr. Quinn: 

Q. Both perfectly normal? A. Yes, sir. 

Bv Mr. Conn: 


Q. Doctor, I think you testified that it is possible for— 
by the way, what was liis chief complaint? A. Dizziness, 
headaches, does not sleep well at night, cold sweats at 
night, sharp pains across the left side of head. He states 
it lias affected his left eve to some extent. 

A 

Q. What else? A. And I have marked here that there 
is a marked hesitancy in his speech. 

Q. That is something that you personally observed? A. 
Yes. 

Q. About this left eye, did you pay any particular note 
to that left eye? A. 'Yes, 1 did that when I examined his— 

Q. I mean, did that show any effect at that particular 
time? A. 1 did not do an eveground on him. I merelv ex- 
amined for the eye reflexes. 

Q. And it is possible that some injury to the eye might 
have shown up—been there or shown up a little bit later? 
A. With a hemorrhage in the brain, yes. 

0. Would you say this man suffered a hemor- 
160 rhage in the brain? A. Xo. 

Q. Did you make a close examination to determine 
that? A. 1 examined all of his reflexes, and they were all 
practically normal. 

Q. 1 mean, at the particular time when this accident oc¬ 
curred. A. I think if lie had suffered a slight hemorrhage, 
he would have had some paralysis. 

Q. Did he tell you at this particular time that he was 
daz*‘d after being struck? A. I do not have any notation 
of the sort, no. 
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Q. If lie was dazed at that time,—would that be one 
form, to lose consciousness when a man is somewhat dazed ? 
A. You see, when a person loses consciousness, they ab¬ 
solutely go out completely; that is, there is no recollection 
of the incident or the episodes immediately following. 

Q. Xow, Doctor, at that particular time, he did suffer 
a concussion to his brain, did he not, from the blow? A. 
He probably did, yes. 

Q. Xo question about that? A. Xo question in my mind. 

' The fact that he had lost 14 pounds in weight, would 
that indicate he probably suffered a pretty severe concus¬ 
sion at that time? A. Xo, that is due to nervous 

161 reaction. 

Q. And the nervous reaction, is that a natural re¬ 
action from receiving a blow of that kind? A. You find 
that very frequently following that type of injury. It 
does not necessarily follow from a brain injury. 

Q. It would follow from any type, including this in¬ 
jury? A. Yes. 

Q. Did you notice that the patient perspired rather ex¬ 
cessively? A. Yes, sir. 

Q. Did you notice that he was apparently nervous and 
ill at ease at the time of the examination? A. Yes, sir, I 
did. 

Q. And he had a rather rapid pulse at that time? A. 
Yes, sir. 

Q. Would you say at the time of the blow, that he re¬ 
ceived a rather severe cerebral concussion? A. Xo. 

Q. If at tiie time the blow was received, he had received 
a rather severe cerebral concussion, would the injury then 
be permanent? A. Xot necessarily, no. 

Q. But it might be? A. Very questionable. It does oc¬ 
cur in severe concussions, followed by unconscious¬ 
ness. 

162 Mr. Conn. That is all. 

Redirect Examination 

By Mr. Quinn: 

Q. You said that the 14 pounds loss of weight was the 
result of the nerve reaction ? A. Yes, sir—not the nerve— 
a nervous reaction. 
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Q. Now, suppose that a short time after the accident he 
regained that 14 pounds and went back to normal weight, 
would that be an indication that the nervous reaction was 
cleared up ? A. I would say so, yes. 

Q. Did Dr. Meiman or the plaintiff tell you that he had 
regained that weight? A. No, I have not talked to either 
one of them since that time, as far as I recall. 

Q. I mean at the time of your examination. A. No. 

Mr. Quinn. That is all. 

Recross Examination 

Mr. Conn. One more question. 

Q. Would you say, as the result of this blow, he suffered 
a rather severe shock to his nerves and nervous system? 
A. I would say he had some residuals of a definite nervous 
reaction following it. 

c? 

By Mr. Quinn: 

Q. That was not permanent ? A. I would not think 

163 so, no. The vast majority of them clear up. 

Bv Mr. Conn: 

* 

Q. But in some cases, it may be permanent ? A. In an 
individual of a very instable, nervous mechanism, it might 
be possible. 

Mr. Quinn. That is our case. 

Mr. Conn. That is our case. 

164 (After both sides rested.) 

The Court. I think that the jury may be excused until 
1:30. 


(Thereupon the jury was excused.) 

Renewal of Motion for a Directed Verdict 

Mr. Quinn. I want to renew my motion for a directed 
verdict, on the ground that there is no evidence here to es¬ 
tablish legal liability on the part of the defendants, because 
there is no evidence to show that this counter man, in doing 
what lie did, was acting in and about the duties of his em¬ 
ployment, or in the interest of his employees. 


KMTII I.. DILI.I KT AL. VS. WILLIAM I. JOHNSON. 


92 


The Court. The motion is overruled, and you have an 
exception. 

Mr. Quinn. Your Honor will allow me an exception. 
PLAINTIFF’S PRAYERS 


(With action of Court, and notation of exceptions.) 


“ Plaintiff’s Prayer No. J. 


“The jury are instructed that if you find from the evi¬ 
dence that the plaintiff came upon the defendant's premises 
for the purpose of purchasing two hamburgers and on find¬ 
ing one of the hamburgers full of unground meat he there¬ 
upon requested that other food be substituted for it and 
that when Propst the employee of the defendants refused 
to substitute other food for it an argument ensued 
1 ().") and as a result of said argument the said Propst 
struck the plaintiff a violent blow on the head then 
your verdict must be for the plaintiff. 


“Refused. PI. Ex. 

“ Plaintiff's Prayer No. 2. 


Letts, J.” 


“The jury are instructed as a matter of law that the test 
on measuring a principals’ responsibility for the wrongful 
acts of their agent is whether the act of the agent was done 
ill the transaction of the business, or impliedly or expressly 
intrusted to the agent by the principals. If it was, the prin¬ 
cipals were responsible for the manner in which the agent 
executed his commission, even though the agent acted wan¬ 
tonly, recklessly, maliciously or against order. 


“Granted. Lefts. Ex. 


Letts, J.” 


“ Plaintiff's Prayer No. 3. 


“The jury are instructed as a matter of law that the pre¬ 
ponderance of evidence does not mean necessarily the num¬ 
ber of witnesses on one side or another, but the jury have 
the right, as they so find, to believe one witness as against 
a number, if the testimony of that one witness is convincing 
to their minds, considering all the facts and circumstances 

of the case as shown bv the evidence. 

* 


“Granted. Defts. Ex. 


Letts, J.” 
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16(5 “Plaintiff's Prayer No. 4. 

“Tlie jury are instructed as a matter ot* law that it' yon 
lind for t he p l aintiff timt tl i e net of Proprt war M , < coni ' 
m i tted l>y him witldn d i e general i cope of hie employment 
then if your verdict be for plaintiff it should include such 
sum as will fairly and reasonable compensate the plaintiff 
for the physical injuries which he sustained, for his pain 
and suffering, and for his past and future loss of earnings, 
his past and future medical expenses and also for his per¬ 
manent injuries as shown by the evidence. M. (’. 

“Granted. Defts. Ex. Letts, J.” 


“Plaintiff's Prayer No. 5. 


“The jury are instructed that if they should find that 
Propst was acting in self-defense and they further find 
that he used more force than was reasonably necessary 
under all the circumstances of the case then you shall find 
for the plaintiff. 


L i 


Refused. 


PI. Ex. 


Letts, J. 


? ? 


“Plaintiff's Prayer No. G 

“The jury are instructed that the phrase within the 
‘scope of employment’ means within the ‘line of duty’ or 
in the ‘employer’s service’ or ‘in the course of his service’ 
or ‘in the transaction of the employers’ business’ or in the 
‘furtherance of the employers’ interests’. And if 
107 the wrongful act of an agent was committed within 
the scope of his employment, the principals may be 
held accountable although the act was forbidden by the 
principals. 


“Granted. Defts. Ex. 


Letts, J. 


J J 


DEFENDANTS’ PRAYERS 


(With action of Court, and notation of exceptions.) 

“ Defendants 7 Instruction Number One 

“The jury are instructed that under all the evidence in 
this case their verdict must be for the defendants. 


“Refused. Defts. Ex. 


Letts, J.” 
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i “Defendants' Instruction Number Two 

“The jury are instructed that if you find from the evi¬ 
dence that the plaintiff threatened to strike the defendants’ 
employee or started to climb over the counter to take hold 
of him, and thus provoked the said employee to strike him 
either in self defense or in the heat of passion aroused by 
the plaintiff’s conduct, then your verdict must be for the 
defendants, even though you find from the evidence that the 
said employee when thus provoked or moved to act in self 
defense used more force than was necessary. 

“Refused. Defts. Ex. Letts, J.” 


168 


“Defendants Instructions Number 2B 


“The jury are instructed that in order to find in favor of 
the plaintiff, you must be convinced by preponderance of 
the evidence that defendants employee in striking the 
plaintiff was acting in furtherance of the employer’s inter¬ 
ests and in the discharge of his duties as their employee, 
and if you find from the evidence that the said employee in 
striking the plaintiff was not acting in furtherance of their 
interests and in the discharge of his duties as aforesaid, 
but was provoked by the plaintiff to strike the plaintiff 
either in self defense or in the heat of passion aroused by 
the plaintiff’s words and conduct, then your verdict must 
be for the defendants, even though you find from the evi¬ 
dence that the said employee when thus provoked or moved 
to act in self defense used more force than was reasonably 
necessary. 


“Granted. PI. Ex. Letts, J.” 

“ Defendants’ Instruction Number Three 

“The jury are instructed that if you find from the evi¬ 
dence that any witness has deliberately testified falsely 
with respect to any material fact about which such witness 
could not reasonably have been mistaken, then you may 
either ignore any part or all of the said witness’s testimony. 

“Granted. Letts, J.” 

169 “Defendants’ Instruction Number Four 

! “The jury are instructed that in order to find in favor 
of the plaintiff, you must be convinced by a preponderance 


EDITH L. DILLI ET AL. VS. WILLIAM I. JOHNSON. 95 

of the evidence that defendants * employee in striking the 
H.I.Q. furtherance of the eniplwy r y.v’ interest interests 
plaintiff was acting in the / interest of the defendants and 
in the discharge of his duties as their employee, and if 
you find from the evidence that the said employee in strik- 
H.I.Q. furtherance of the employers’ 

ing the plaintiff was not acting in the***/ interests and in 
the discharge of his duties as aforesaid but struck the 
plaintiff in a moment of heat and passion provoked by the 
plaintiff’s words and conduct toward him, then your verdict 
must be for the defendant. 

“Granted. PI. Ex. Letts, J.” 

170 In the District Court of the United States 
for the District of Columbia 

At Law No. 88,097. 

William J. Johnson, Plaintiff, 
v. 

Edith L. Dilli, et al., Defendants. 

Washington, D. C. 
Tuesdav, March 29, 1938. 

APPEARANCES: 

Milton Conn, Esq., and 
Bart Clines, Esq., for the plaintiff. 

Henry I Quinn, Esq., for the defendants. 

Charge of the Court. 

The Court (Justice Letts). Members of the jury, it is 
either admitted in the pleadings, or stands without dispute 
in the evidence, that on July 17, 1936, these defendants 
owned and operated at 742 Ninth Street, Northwest, in this 
city, an eating place called the White House Lunch; that 
they had in their employ, who has been referred to in the 
evidence as the counter man or perhaps as the night man¬ 
ager of the place, a man by the name of Propst, who 

171 appeared as a witness before you. 

It is further admitted that the plaintiff came into 
i the premises and bought food of the defendants’ employee, 
Propst, and that while in the premises the plaintiff was 
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struck over the head and on the elbow, the right arm, by 
Propst. 

It is further admitted, or stands without dispute, that 
he was injured because of said blow. By his declaration 
the plaintiff says that Propst, the defendants’ employee, 
struck him with a club-like instrument and did so while 
1 he, Propst, was acting within the scope of his employment 
i as night manager and counter man for these defendants. 

He further says in his declaration that when the plain¬ 
tiff complained about the quality of the food which had 
been served him, the employee, Propst, did unlawfully, 
wantonly, maliciously, and recklessly strike and 444# bit him, 
the plaintiff, in tiie manner indicated, and he thereupon 
described his injuries, which have been testified to and 
! which have been referred to in argument. He says that 
for these injuries he should have a verdict at your hands 
in the sum of $10,000. 

To this declaration the defendants have filed their plea. 
After admitting that they are partners, and trading as the 
White House Lunch, and that they conducted the premises 
in question on July 17, 1936, and after admitting that the 
plaintiff came upon the premises as a customer and 
172 did purchase food, they deny that the plaintiff com¬ 
plained about the food which was served him. They 
deny that the employee, Propst, illegally, unlawfully, wan¬ 
tonly, maliciously, and recklessly struck or bit the plaintiff 
as alleged in his declaration. 

The defendants go on in their plea and affirmatively say 
and aver that plaintiff made an attack upon and under¬ 
took to assault the defendants’ employee, and that their 
employee, Propst, in order to protect himself from serious 
bodily harm, struck plaintiff with a small club. 

Defendants deny all other allegations found in plain¬ 
tiff’s declaration and ask a verdict at your hands in favor 
of the defendants. 

Such are the issues as made by the pleadings. Upon 
those issues, evidence has been received, and from that evi¬ 
dence, and from that alone, you must find your verdict, fol¬ 
lowing these instructions as to the law of the case. 

The burden of proof is upon the plaintiff. By that I 
mean to say that before the plaintiff will be entitled to a 
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verdict at your hands, lie must establish and prove by a 
preponderance of the evidence, that is, by the greater 
weight of the evidence, the essential elements of his case. 

These essential elements are as follows: 

First, that the defendants’ employee, Propst, struck the 
plaintiff while acting within the scope of his employment as 
night manager or counter man. Here vou have a 

173 case where these defendants are being asked to 
respond to damages for what the plaintiff describes 

as an illegal and unwarranted assault, not by the defendants 
themselves, but by an employee of the defendants. 

The rule of law is that in order to make the employers, 
the defendants, liable for the act of the employee, Propst, 
it must first be shown by the plaintiff that at the time the 
transaction occurred, and the plaintiff was struck by the 
employee, Propst, that Propst was acting within the scope 
of his employment. 

The second essential element of plaintiff’s case is that 
he, Propst, the employee of these defendants, so struck the 
plaintiff wrongfully, that is to say, without just cause or 
legal excuse. 

If the plaintiff has so established each of these essential 
elements of his case, he will be entitled to a verdict at your 
hands for such sum as you find will fully and fairly com¬ 
pensate him for the damage sustained. 

If he has failed to establish either one of the essential 
allegations, as I have outlined to you, then he may not re¬ 
cover and your verdict must be for the defendant. 

At this point I shall read such of the prayers which have 
been asked by plaintiff and allowed by the Court. 

Plaintiff’s Prayer No. 2 reads as follows: 

‘‘The jury are instructed, as a matter of law, that 

174 the test of measuring the principal’s responsibility 
for the wrongful act of their agent is whether the 

act of the agent was done in the transaction of the business 
of the employer or expressly entrusted to the agent by 
tne principal. If it was, the principals were responsible 
ft>r the manner in which the agent conducted his commis¬ 
sion, even though the agent acted wantonly, recklessly, or 
against orders.” 


98 


EDITH L. DILLI ET AL. VS. WILLIAM I. JOHNSON. 


Plaintiff’s Prayer Xo. 3: 

“The jury are instructed, as a matter of law, that the pre¬ 
ponderance of evidence does not mean necessarily the num¬ 
ber of witnesses on one side or another, but the jury have 
the right, as they shall find, to believe one witness as 
against another, if the testimony of that one witness is con¬ 
vincing to their minds, considering all of the facts and 
circumstances of the case as shown by the evidence.” 

Plaintiff's Prayer Xo. 4: 

“If your verdict be for the plaintiff, it should include 
such sum as will fairly and reasonably compensate the 
plaintiff for the physical injuries which he sustained for 
his pain and suffering and for his past and future loss of 
earnings, his past and future medical expenses, and also 
for his permanent injuries as shown by the evi- 
175 deuce.” 

Plaintiff’s Prayer Xo. 6: 

! “The jury are instructed that the phrase ‘within the 
scope of employment’ means within the line of duty, or 
in the employers’ service, or in the course of his service, 
or in the transaction of the employers’ business, or in the 
furtherance of the employers’ interest, and if the wrongful 
act of an agent was committed within the scope of his em¬ 
ployment. the principals may be held accountable, although 
the act was forbidden by the principals.” 

Mr. Quinn, in addressing you, had occasion to read cer¬ 
tain prayers which had been offered in behalf of the de¬ 
fendants, and which were allowed by the Court. These 
prayers, offered by the plaintiff and those offered by the 
defendants and read by Mr. Quinn, constitute the law of 
the case insofar as they go, but the law of the case is not 
found in any one instruction so offered. The law of the 
case is found in the entire charge given by the Court, in¬ 
cluding the prayers that are offered by the plaintiff and 
those offered by the defendants and allowed by the C’our^. 
I say that so that you will know that one prayer, standing 
alone, does not indicate the complete law of the case, 
i Xow, I indicated that the defendants, in their plea, had 
sought to justify the act of the employee, Propst, 
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176 Tliev did it bv invoking wliat we have come to know 
as the law of self-defense. It is a law which, when 

properly applied to the facts and circumstances shown in 
the evidence, will justify and therefore make lawful that 
which otherwise would be wrongful and unlawful. Self- 
defense is not available at any time to one who provokes 
the difficulty. 

You are told that in this case, if the counter man, Propst, 
did not provoke the assault, and had at the time reason¬ 
able ground to believe in good faith and did believe that 
the plaintiff Johnson intended to do him great bodily harm, 
he was justified in repelling the attack and in meeting the 
plaintiff’s threats, threatened assault, or threatened at¬ 
tack, in such a way and with such force as under the cir¬ 
cumstances he at the time honestly believed he had reason¬ 
able ground to believe was necessary to protect himself 
from great bodilv harm. 

In other words, the law of self-defense is one which has 
come down to us from the days of antiquity, and which is 
respected by people and by all of our courts when properly 
applied to the facts of the case. 

It is not a question as to what this jury might have 
thought was the reasonable proceeding, but the question 
is whether or not Propst. acting at the time of the trans¬ 
action and under the circumstances which surrounded him, 
honestly believed and had reasonable grounds for 

177 his belief that he was about to receive a severe bod¬ 


ily injury at the hands of the plaintiff. If he did 
entertain such a belief, and had reasonable ground for that 
belief, then he was justified in meeting the assault of the 
plaintiff, if the plaintiff did make the assault, and in re¬ 
pelling the plaintiff with such force as to his mind seemed 
reasonably necessary in order to protect himself from ser¬ 
ious bodilv harm. 

* 

So you see that it is necessary for you, in passing upon 
this matter, to determine whether or not this assault was 


wrongful as claimed by the plaintiff, or was justified as 
claimed by the defendants. In determining that question, 
you necessarily must consider all of the facts and circum¬ 


stances which have been placed before you. If you find 
that Propst was justified in striking the plaintiff as he did, 
under his plea of self-defense, then of course the plain- 
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tiff mav not recover, because in such case the act was law- 
ful and justified; whereas the plaintiff, in order to re¬ 
cover, must show that it was unlawful, and that perhaps 
is the most important question in the case for you to de¬ 
termine. It is strictly a matter ol* weighing the evidence. 

1 In this jurisdiction we divide the responsibility in cases 
of this kind between the Court and the jury. It is for the 
Court to see that the proceedings are orderly, and to pass 
upon questions relating to the introduction of evidence, 

1 and to advise the jury as to the law of the case. 

178 It is the duty of the jury to take that law, as 
given by the Court, and to apply it to the facts of 
the case as found in the evidence. It is within the ex¬ 
clusive province of the jury to determine all questions of 
fact, and to pass upon all questions relating to the cred¬ 
ibility of witnesses. In performing that function, you are 
told that you are the sole judges of the credibility of the 
witnesses, and of the weight you will give to the testimony 
of each of them. You should accord to the individual wit¬ 
nesses, and to the testimony given by them, that degree of 
credit and effect which in your honest judgment you think 
they ought to have, taking into consideration, insofar as 
you are able to do so from the manner and appearance of 
the witness upon the stand, whether the testimony of that 
witness was frankly and honestly given, the apparent in¬ 
telligence or lack of intelligence of the witness, his op¬ 
portunity and ability to observe the facts that transpired 
within his presence, and his ability to remember what at 
a prior time he had observed, and his ability to express ac¬ 
curately and indicate to you through the medium of words 
that which passed within his observation; also what finan¬ 
cial interest the witness has, if any, in the outcome of the 
case, and whether or not on that account he has colored, 
in one way or another, the facts related in his testimony, 
and again whether or not there was manifested by any wit¬ 
ness any bias, prejudice or feeling for or against the de¬ 
fendants, or for or against the plaintiff by any of 
17D these witnesses, and, if so, whether such witnesses 
have colored their testimony one way or the other 
because thereof. 

All told, in so many words, the full responsibility of de¬ 
termining who has spoken the truth rests with this jury. 


EDITH L. DILLI ET AL. VS. WILLIAM I. JOHNSON. 101 


The full power to determine the facts of this case is yours. 

You may take the case, and when you have reached 
verdict, you may return and announce the result throug 
your foreman. 

Mr. Quinn. I reserve that exception that I took before, 
with reference to the matter of self-defense. 

Mr. Conn. I take an exception to all of the instructions 
asked for and not given for the plaintiff. 
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IN THE 


©ntteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA 
October Term 1938 


Number 7273 


Edith L. Dilli and Marion Goodacre Williams, a part¬ 
nership trading as The Lighthouse Lunch, 

Appellants, 


v. 

William I. Johnson, Appellee . 


BRIEF ON BEHALF OF APPELLANTS. 


STATEMENT OF CASE. 

This is an appeal from a judgment on a verdict of a 
jury in a suit for damages resulting from an assault 
alleged to have been committed on the appellee (here¬ 
inafter called the plaintiff) by an employee of the ap¬ 
pellants (hereinafter called the defendants), in the 
place of business conducted by the defendants. 
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THE PLEADINGS. 

Tlie Declaration alleged that plaintiff came to defen¬ 
dants ’ place of business and obtained a meal, and that 
defendants’ agent, servant and employee, while acting 
within the scope of his employment as night manager 
and counter man for the defendants, did illegally, un¬ 
lawfully. wantonly and maliciously and recklessly beat 
the plaintiff with a club when he complained about the 
quality of the meal, and that from said assault he suf¬ 
fered the injuries described in the Declaration. (R. 
1-2-3). 

THE EVIDENCE. 

Testimony of the plaintiff tended to establish that 
he arrived at defendants’ restaurant about 3:00 A. M., 
on July 17th, 1936, and ordered two hamburger sand¬ 
wiches while two friends with him ordered coffee; that 
one of plaintiff’s sandwiches was full of unground 
meat: that he told the counter man, Propst, about the 
unground meat in the sandwich, and that another fel¬ 
low sitting next to him had one like that too: that the 
other fellow got up and left, and the plaintiff asked 
Propst if he would exchange the sandwich, and he said, 

“No, that is the way the D-stuff was put there to 

serve”, and then told him if he did not like it not to 
eat it; that plaintiff told Propst that he happened to 
know the Proprietor personally, and that he would 
take it down to the office, and Propst said, “You won’t 

do a G-D-thing,” and then assaulted him with 

the night stick (R. 26); that before he was assaulted 
he said to Propst, “I will wrap this up and show it to 
the Proprietor, T happen to know him personally,” 
and that he asked Propst, “Is Miss Marion Goodacre 
the Proprietor of this restaurant?” (R. 26); a piece of 


the alleged bad sandwich which plaintiff testified he 
had in his hand wrapped up in a paper napkin, and 
which he was going to give to the Proprietor, when he 
was assaulted, was introduced in evidence (R. 12-19). 
The testimony of one of the plaintiff’s friends in part 
corroborated the testimony of the plaintiff. (R. 25- 
38.) In addition to the above it appeared from the 
testimony of the plaintiff and his friend that they had 
met about 11:00 P. M., and gone to a restaurant on 
Ninth Street, and there had a few bottles of beer, or a 
couple of bottles of beer; that they walked from this 
restaurant a couple of blocks to defendants’ place of 
business, and that they were in there about fifteen min¬ 
utes when the assault took place; that the assault oc¬ 
curred about 3:40 A. M. 

The testimony offered on behalf of the defendant 
tended to establish that the plaintiff and his two friends 
entered defendants ’ place of business about 3:00 A. M. 
on the morning of the alleged assault; that a taxi 
driver found some gristle in a steak sandwich which he 
was eating and shoved it back, and the plaintiff grabbed 
the sandwich saying, “Serve this man another sand¬ 
wich that is a G-D-poor sandwich to serve a 

man,” and that counter man Propst, to whom the de¬ 
mand was addressed, replied, “I beg your pardon, I do 
not think you have anything in that; the taxicab driver 
was supposed to ask that question, not you”; that the 
plaintiff replied, “All right I will take it,” and he took 
up the remains of the taxicab driver’s sandwich, 
wrapped it in a napkin and stuck it in his pocket, say¬ 
ing, “I will go to Silver Spring, Maryland, and give it 

to Mr. Goodacre, and see what kind of a G-D- 

sandwich you are putting out here,” and that Propst 
told him to go ahead; that there followed slurs about 
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what kind of service was being given, and the plaintiff 
stated that he wanted Mr. Goodacre to know about it; 
that finally the plaintiff and the friends went out of 
the place, Propst went about cleaning the bottom of 
the Frigidaire and the next thing that happened was 
that the plaintiff was attempting to climb over the 
counter behind which Propst was stooping, and at the 

same time saying, “You Son of a B-, I will come 

over the counter and take you out”; that then Propst 
hit the plaintiff with a piece of cue-stick, plaintiff stag¬ 
gered back and came back again and threw his arm on 
the counter to get over and Propst hit him again. 
(Testimony of Propst, D’Elia, Walker—R. 54, 61 and 
69.) 

ASSIGNMENT OF ERRORS. 

The errors assigned were seven in number, but de¬ 
fendants will rely upon assignments One, Two, Five, 
Six and Seven which present these two questions: 

1. Should the Trial Court have directed a ver¬ 
dict for the defendants? 

2. Did the Trial Court erroneously charge the 
jury and destroy the effect of the Defendants’ In¬ 
structions 2 (b) and 4? 

ARGUMENT. 

The Trial Court Should Have Directed a Verdict for 

the Defendants. 

At the conclusion of plaintiff’s case, and also after 
the testimony for both sides had been offered, defen¬ 
dants’ moved for a directed verdict on the ground that 
there was no evidence to establish legal liability on the 
part of defendants, because there was no evidence to 
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show that their employee in doing what he did was 
acting in and about the duties of his employment or in 
the interest of his employers. This motion was over¬ 
ruled and to this action on the part of the Court an 
exception was taken. There can be no doubt that if the 
servant is acting in the discharge of the duties of his 
employment, as expressly or impliedly imposed upon 
him by the master, that legal damages resulting from 
the manner in or method by which he attempts to per¬ 
form those duties may be charged against the master. 
The rule has been stated in a number of ways by vari¬ 
ous Courts. Thus in Axman v. Washington Gas Light 
Company, 38 Appeals, D. C., 150, 158, this Court said: 

“In the light of these adjudications, we conceive 
the true test in measuring the principal’s respon¬ 
sibility, to be whether the act of the agent was 
done in the prosecution of the business either 
impliedly or expressly intrusted to the agent by 
the principal. If it was, the principal is respon¬ 
sible for the manner in which the agent executed 
his commission, even if he acted wantonly, reck¬ 
lessly, or against orders. He represented his 
principal, and what he did was for the benefit of 
his principal. If his recklessness or lack of judg¬ 
ment caused loss or damage, it is only just that the 
one who selected and commissioned him should be 
held accountable therefor. Of course, the moment 
the agent turns aside from the business of the 
principal and commits an independent trespass, 
the principal is not liable. The agent is not then 
acting within the scope of his authority in the bus¬ 
iness of the principal, but in the furtherance of his 
own ends.” 

And in Collett v. Rebori , 170 Missouri Appeals 711, 
82 S. AY., 552, involving a case where the agent em- 
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ployed to collect bills assaulted the debtor while en¬ 
deavoring to make collection, the Court said: 

“The best considered cases hold that the master 
is liable to third persons for the negligent, fraudu¬ 
lent, or tortious acts of his agent or servant when 
it is shown that the agent or servant was acting 
within the scope of his employment, and that the 
act complained of was done as a means or for the 
purpose of doing the work assigned him by the 
master. To assault and beat a debtor is not a rec¬ 
ognized or usual means resorted to for the collec¬ 
tion of a debt, nor is it one likelv to bring about a 
settlement of a disputed account. The evidence 
shows that, when plaintiff returned to the store for 
the purpose (as he says) of amicably settling the 
disputed account, and made known to Sansone his 
purpose, Sansone did not take up the settlement of 
the amount with him, but without the least prov¬ 
ocation assaulted and beat him, not for the pur¬ 
pose of settling or collecting the account, but to 
gratify his private malice against the plaintiff. He 
was not therefore about his master's business nor 
acting within the scope of any authority delegated 
to him by defendant. For these reasons the rule 
of respondeat superior does not apply.” 

Also in .Johnson v. Fionrrr Furl Company, 72 Minn. 
400, 75 X. \V. 710, where the employee attended to the 
business of the defendant at a coal dock, and the pur¬ 
chaser of coal returned to get the remainder of his 
purchase and the employee and purchaser got into an 
altercation over whether the customer was attempting 
to procure more coal than he was entitled to receive, 
and the employee became enraged and assaulted the 
customer, the Court said: 

“The time and place of the transaction in this 
case do not constitute the test of the master’s lia¬ 
bility. In order to hold the master liable, the act 
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causing the injury must pertain to the duties which 
the servant was employed to perform. When the 
relation of master and servant ceases, all liability 
for the act of the person employed ceases also. 
Wood, Mast. & S. 538. And the test of liability of 
the master depends upon the question whether the 
injury was committed by the authority of the mas¬ 
ter, expressly conferred or fairly implied from the 
nature of the employment and the duties incident 
to it. Id. 535. We hold that the assault by McKee 
upon plaintiff was an independent tort, for which 
the Pioneer Fuel Company was in no way liable; 
that the bald statement in the complaint that it was 
done by the servant while in the course of his em¬ 
ployment is not, taken in connection with the other 
facts stated in the complaint, sufficient to charge 
the master.” 

Numerous other cases, involving their own peculiar 
state of facts, could be cited and quoted from with re¬ 
lation to the master’s liability from an assault com¬ 
mitted by his servant, but reference to such cases it is 
believed would serve no useful purpose as they but 
state in different ways substantially the same principle 
laid down in the cases just cited. However, attention 
is called to the case of Turner v. American District 
Tel. and Messenger Company, 94 Conn. 707, 713, as the 
opinion in that case, in our view, most clearly states 
the proper test to be applied in determining whether 
or not the doctrine of respondeat superior applies. In 
that case the employee was sent to find out why a night 
watchman of a plant to which the defendant furnished 
services had failed to “ring in” at the signal box, and 
after receiving a signed explanation from the watch¬ 
man of his failure, defendant’s employee made a taunt¬ 
ing remark, “Couldn’t you keep awake for an hour?”, 
which remark was followed by heated words and a 
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scuffle, during which the defendant’s employee shot the 
watchman. The Connecticut Court disposed of the 
case in the following language: 

“The errand upon which Sullivan was sent by 
the defendant had not been completed when the al¬ 
tercation between him or the plaintiff took place 
and the shot was tired. But that fact is by no 
means decisive of the defendant’s responsibility 
for Sullivan's act as one done in the execution of 
the defendant’s business and within the scope of 
his employment. The test of liability is not to be 
found in anything so artificial as its occurrence 
during the period of the servant’s employment or 
before a task entrusted to the servant has been 
completed. It matters not that the employee’s 
working hours have not expired, or the task to 
which he has been especially assigned has not been 
finished. If he turn aside from his work or task to 
do something unrelated to the master's business 
he is, as long as he is so engaged, as much acting 
outside the scope of his employment as he would be 
were his working day ended or his task completed. 
(Morier v. St. Paul, M. & M. Kv. Co., 31 Minn. 351, 
352, 17 X. W. .952.) The test is to be found in the 
nature of the tortious act and its relation or non- 
relation to that which the actor was employed to 
do. A master is liable only for those torts of his 
servant which are done with a view of furthering 
his master’s business within the field of his em¬ 
ployment—for those which have for their purpose 
the execution of the master’s order or the doing 
of the work assigned to him to do. Magar v. Ham¬ 
mond, 1S3 X. Y. 387, 390, 76 X. E. 474; Fairbanks 
v. Boston Storage Warehouse Co., 189 Mass. 419, 
75 X. E. 737, McCarthy v. Timmins, 178 Mass. 378, 
380, 59 X. E. 1038. ‘The rule recognized in all the 
recent cases, and which does not materially con¬ 
flict with any of the old decisions, although it may 
qualify some of the intimations or casual expres¬ 
sions or illustrations of the judges, is that for the 
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acts of the servant, within the general scope of his 
employment, while engaged in his master's busi¬ 
ness, and done with a view to the furtherance of 
that business and the master’s interest, the master 
will be responsible’ (Mott v. Consumer’s Ice Co., 
73 X. Y. 543, 547). 

“It is a general rule that an act done by a ser¬ 
vant while engaged in his master’s work, but not 
done as a means or for the purpose of performing 
that work, is not to be deemed the act of the mas¬ 
ter.” Dougherty v. Chicago, M. & St. P. Ry. Co., 
137 Iowa 257, 260, 114 X. AY. 902, Bowler v. O’Con¬ 
nell, 162 Mass. 319, 320, 38 X. E. 49S: Fairbanks v. 
Boston Storage Warehouse Co., 189 Mass. 419, 75 
X. E. 737.” 

How can it be said that the acts of defendants’ em¬ 
ployee in this case were “within the general scope of 
his employment, while engaged in his master’s busi¬ 
ness, and done with a view to the furtherance of that 
business and the master’s interest?” Does not the evi¬ 
dence as set forth herein and in the record, when 
viewed in the light most favorable to the plaintiff, lead 
inevitably to the conclusion that the assault was com¬ 
mitted not with a view to the furtherance of the mas¬ 
ter’s business and interest, but solely in the interest of 
the employee himself ? Did he not strike because he 
was provoked by the plaintiff’s threat to report mat¬ 
ters to the employers ? AY as it not of himself that he 
was thinking and not of the employers’ business or 
interest ? AA'as he not giving vent to his resentment 
of the plaintiff’s threat to make trouble for him? It is 
respectfully submitted that no reasonable answer to 
these questions can be made which would establish lia¬ 
bility on the part of these defendants. Reasonable men 
could not disagree on the proper answers to these ques¬ 
tions, and it was the duty of the Court in weighing de- 
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fondants' motion to so hold and to have directed a ver¬ 
dict in favor of the defendants. 

THE COURT ERRED IN INSTRUCTING THE JURY 

AS TO THE LAW. 

The Court below granted defendants' instruction 
Numbers Two (b) and Four, which read as follows: 

Defendants’ Instruction Number Two (b). 

“The jury are instructed that in order to find in 
favor of the plaintiff, you must be convinced by 
preponderance of the evidence that defendants em¬ 
ployee in striking the plaintiff was acting in fur¬ 
therance of the employer's interests and in the dis¬ 
charge of his duties as their employee, and if you 
find from the evidence that the said employee in 
striking the plaintiff was not acting in furtherance 
of their interests and in the discharge of his duties 
as aforesaid, but was provoked by the plaintiff to 
strike the plaintiff either in self defense or in the 
heat of passion aroused by the plaintiff's words 
and conduct, then your verdict must be for the de¬ 
fendants, even though you find from the evidence 
that the said employee when thus provoked or 
moved to act in self defense used more force than 

was reasonably necessary.” 

* •• 

Defendants’ Instruction Number Four. 

“The jury are instructed that in order to find in 
favor of the plaintiff, you must be convinced by a 
preponderance of the evidence that defendants’ 
employee in striking the plaintiff was acting in the 
furtherance of the interests of the defendants, and 
in the discharge of his duties as their employee, 
and if you find from the evidence that the said em¬ 
ployee in striking the plaintiff was not acting in 
the furtherance of the employers’ interests, and in 
the discharge of his duties as aforesaid, but struck 
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the plaintiff in a moment of heat and passion pro¬ 
voked by the plaintiff’s words and conduct toward 
him, then your verdict must be for the defen¬ 
dants.” 

Defendants’ counsel, during his argument to the 
jury read said instructions Two (b) and Four to the 
jury with the permission of the Court. Counsel had 
submitted said instructions for approval by the Court, 
after the Court had refused defendants’ instruction 
Number Two which correctly stated the law under the 
circumstances of this case, and bv making no further 
argument on it at this time counsel does not abandon 
his exception to the action of the Court in refusing 
instruction Number Two, but, as it is believed that the 
error of the Court in his general charge tending to 
destroy the effect of the defendants’ instructions Num¬ 
bers Two (b) and Four is so plain and certain atten¬ 
tion is directed particularly to that error. 

When the instructions herein referred to were sub¬ 
mitted to the Court and discussion was had upon the 
same, counsel for the defendants time and again 
stressed the fact that the law of self-defense had no 
application to this case, that it was defendants’ con¬ 
tention that if the plaintiff either by words or actions 
provoked the employee, and the said employee in a 
moment of heat and passion aroused by plaintiff’s con¬ 
duct towards him struck the plaintiff, then their ver¬ 
dict must be for the defendants. It was argued, and 
rightfully so, that it made no difference, insofar as the 
employer was concerned, whether the defendants’ em¬ 
ployee had reasonable ground to believe and did be¬ 
lieve that the plaintiff intended to do him great bodily 
harm or whether he used more force than was reason¬ 
ably necessary to protect himself. The defendants, 


under those circumstances, would not be concerned in 
ihe question of self-defense as the quarrel was a per¬ 
sonal one between plaintiff and the employee. The 
Court had recognized the force of this contention when 
he granted Defendants’ Instructions Numbers Two 
(b) and Four, for each of those instructions told the 
jury that under the circumstances outlined above their 
verdict should be for the defendants even though they 
found from the evidence that the employee, “When 
thus provoked or moved to act in self-defense used 
more force than was reasonablv necessary.” 

On pages 98 and 99 of the record we find that the 
trial Justice in his general charge practically told the 
jury to disregard those instructions. It is difficult to 
understand how a jury of laymen could possibly con¬ 
clude other than the Court was telling the jury that 
counsel for the defendant had not given them the true 
law of the case, for he immediately charges the jury in 
language which clearly lays down a rule destructive of 
the said instructions granted on behalf of the defen¬ 
dants, and a rule which is not sustained by any decision 
of any Court at any time or in any place. The Court’s 
error, plainly prejudicial to the defendants, was in say¬ 
ing to the jury the following: 

“Mr. Quinn, in addressing you, had occasion to 
read certain prayers which had been offered in 
behalf of the defendants, and which were allowed 
by the Court. These prayers, offered by the plain¬ 
tiff and those offered by the defendants and read 
by Mr. Quinn, constitute the law of the case insofar 
as they go but the law of the case is not found in 
any one instruction so offered. The law of the 
case is found in the entire charge given by the 
Court, including the prayers that are offered by 
the plaintiff and those offered by the defendants 
and allowed by the Court. I sav that so that you 
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will know that one prayer, standing- alone, does not 
indicate the complete law oi‘ the case. 

Now, I indicated that the defendants, in tlieier 
plea, had sought to justify the act of the employee, 
Propst. They did it by invoking what we have come 
to know as the law of self-defense. It is a law 
which, when properly applied to the facts and cir¬ 
cumstances shown in the evidence, will justify and 
therefore make lawful that which otherwise would 
be wrongful and unlawful. Self-defense is not 
available at any time to one who provokes the diffi¬ 
culty. 

You are told that in this case, if the counter man, 
Propst, did not provoke the assault, and had at 
the time reasonable ground to believe in good faith 
and did believe that the plaintiff Johnson intended 
to do him great bodily harm, he was justified in 
repelling the attack and in meeting the plaintiff's 
threats, threatened assault, or threatened attack, 
in such a way and with such force as under the 
circumstances he at the time honestlv believed he 
had reasonable ground to believe was necessarv to 
protect himself from great bodily harm. 

In other words, the law of self-defense is one 
which has come down to us from the days of an¬ 
tiquity, and which is respected by people and by all 
of our courts when properly applied to the facts of 
the case. 

It is not a question as to what this jury might 
have thought was the reasonable proceeding, but 
the question is whether or not Propst, acting at 
the time of the transaction and under the circum¬ 
stances which surrounded him, honestly believed 
and had reasonable grounds for his belief that he 
was about to receive a severe bodily injury at the 
hands of the plaintiff. If he did entertain such a 
belief, and had reasonable ground for that belief, 
then he was justified in meeting the assault of the 
plaintiff, if the plaintiff did make the assault, and 
in repelling the plaintiff with such force as to his 
mind seemed reasonably necessary in order to pro¬ 
tect himself from serious bodily harm.” 
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At the conclusion of the Court's charge counsel for 
the defendants called the Court’s attention to this 
error by gain reserving an exception taken before, with 
reference to the matter of self-defense. We shall not 
burden the Court with citation of numerous authori¬ 
ties which sustain our contention in respect of this 
error. The law is well established bv an unbroken line 
of decisions that for the results of a personal alterca¬ 
tion between a customer and an employee the master is 
not liable, and a fortiori the elements and principles 
involved in the law of self-defense between the two 
men involved in that personal altercation are no con¬ 
cern of the employer of one of them. Reference will 
be made to only one case. 

In Davidson v. Chinese Republic Restaurant Com¬ 
pany, 201 Mich. .‘>89, 390, 397, 398, the Court said: 

“If the testimony of the plaintiff is believed, he 
was wantonly and brutally assaulted and beaten 
bv the head waiter of the defendant with an in- 
strument suspected to have been a “billy" rather 
than described and known to have been one, while 
leaving the restaurant where, with his wife and 
some friends, he had been served with refresh¬ 
ment. The bill had been paid, not by plaintiff, 
but by a companion, and nothing remained to be 
done but to leave, and plaintiff and his party were 
leaving. Xo one else connected with the restau¬ 
rant, apparently, advised, instigated or approved 
of the conduct of the head waiter, whose action was 
unexpected, unprovoked and wholly indefensible, 
and so sudden that there was no opportunity for 
any one else to interfere. A peremptory instruc¬ 
tion was asked for by defendant when plaintiff 
rested his case, and was refused. 

If defendant’s testimony is believed, plaintiff 
misbehaved himself in a room in which were pa¬ 
trons of the restaurant, ladies among them, talked 
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boisterously, used profane language, and being re¬ 
quested to leave the place, was taking his leave ac¬ 
companied to the door—a very short distance—by 
the head waiter, whom, without provocation, he 
struck in the face, who retaliated by striking him 
with a piece of wood used to fasten back the en¬ 
trance door. 

The cause must go down for a new trial, in view 
of which a portion of the charge, addressed to de¬ 
fendant's theory, and complained about, is noticed. 
The jury was instructed as follows: 

‘I charge you, gentlemen of the jury, that should 
you find from the evidence that the plaintiff struck 
or made a pass to strike Leo Miller, the defen¬ 
dant's servant, and he did actually strike the said 
Leo Miller, the defendant's servant would be en¬ 
titled to retaliate with a blow, using no more force 
in such blow than was necessary to repel any fur¬ 
ther attack being made by plaintiff on the said de¬ 
fendant’s servant, and should you find from the 
evidence that plaintiff did strike the defendant's 
servant and that the defendant's servant used 
more force than was necessary under all the cir¬ 
cumstances then your verdict will be for the plain¬ 
tiff. In addition to that, you will have to find that 
in what was done the defendant’s servant acted in 
the scope of his employment, or for and on behalf 
of his employer, or in his interest.’ 

If a patron of a restaurant without provocation 
strikes a waiter, and receives in return a harder 
blow than a jury may think it was necessary to 
deliver, the consequences are not for the proprie¬ 
tor and employer to settle, he neither aiding, abet¬ 
ting, nor counseling the action of the waiter. Ap¬ 
plying the particular instruction to the testimony, 
it referred to a blow claimed by defendant to have 
been struck by plaintiff at the entrance of the res¬ 
taurant when he was leaving it. Plaintiff denies 
having struck or offered to strike the waiter. If 
he struck him, then in anv view of the testimonv. 
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whether for plaintiff, or for defendant, it was an 
unprovoked assault, the consequences of resent¬ 
ing which, by the waiter, using such force as rea¬ 
sonably seemed to him to be necessary, cannot be 
charged to the employer, whether the waiter in 
accompanying plaintiff to the entrance was or was 
not acting within the scope of his employment. 
There is no testimony tending to prove that the 
plaintiff proposed to remain in the restaurant, 
whether he was or was not asked to leave it, nor 
to prove that the waiter was using force to remove 
him. There is testimony, for defendant, that the 
waiter asked him to leave and that he accompa¬ 
nied plaintiff to the entrance, having his hand up¬ 
on plaintiff’s arm. Upon the testimony submitted 
to the jury, either the defendant’s waiter, at the 
entrance door, pushed and struck the plaintiff 
without provocation, or the blow he struck was in 
retaliation for an unprovoked blow given the 
waiter by the plaintiff and although there is tes¬ 
timony, disputed by plaintiff, tending to prove 
that what the waiter said in asking plaintiff to 
leave and what he did in accompanying him to 
the entrance were advised or assented to by the 
manager, there is none tending to prove that the 
blow delivered by the waiter was advised or as¬ 
sented to or was apprehended by the manager. 

CONCLUSION. 

In conclusion it is earnestly urged that the refusal 
of the Court to direct a verdict in favor of the defen¬ 
dant and the erroneous charge of the Court to the jury 
require that the judgment below be reversed. 

Respectfully submitted, 

Henry I. Quinn, 

Attorney for Appellants, 
637 Woodward Building, 
733 15th St., N. W., City. 






